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TOPIC 1

Topic 1.3 No Section 20(a) Presumption of Coverage
Watkins v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 21(2002).

Held, a claimant's work emptying trash barels from the side of a ship under condruction

constitutes maritimeemployment asitisintegral tothe shipbuilding and repair process, and moreover,
is in furtherance of the employer's compliance with a federal regulation. Here the claimant was
assignad to employer's Cleaning and Janitorial Department asacleaner. Thefirst haf of her shift she
drove a barrel dumpger, which is a machine that empties detris from 55-gallon drums. She or her
partner drove the dumpster to the ships sides, where the dumpster would pick up the full drums and
dump them into the machine. T he barres contained trash and shipbuilding mat erials such aswelding
rods and strips of iron. T he claimant testified that the shipbuilders would fill the barrels during the
course of the day, and the cranewould take the full barrels off the vesselsand placethe barrelsat the
ships sdes. I n addition, the claimant and her part ner would drive around to other shipyard buildings
and dump dumpsters.

This case is also noteworthy as to the Board's treatment of the Section 20(a) issue. The

Director had argued that the ALJ should have given the claimant the berefit of the Section 20(a)
presumption asto jurisdiction. The Board stated that it "need not addr ess the genera scope of the
Section 20(a) presumption in coverage cases, as the courts have held that the Section 20(a)
presumptionisnot applicableto the lega interpretation of the Act's coverage provison.” The Board
then cited to severd circuitsthat support this view. However, the Board neglected to point out that
severd circuits hold opposing views.

Topic 1.4 Jurisdiction-LHWCA v. Jones Act

Nunez v. B & B Dredging, Inc., 288 F.3d 271 (5th Cir. 2002)(rehearing denied May 21, 2002).
Worker wasnot a"seaman' under the Jones Act, eventhough he was permanently assigned

to adredge, since he spent only approximately 10 per cent of hiswork time aboard the dredge. The
circuit court noted the Supreme Court's analysisin Chandris v. Latsis resolved thisissue and quoted
the Supreme Court :

"The Court gated amaritime worker who spends only a smal fraction of hisworking time
onboardavesselisfundamentdly land based and theref ore not amenber of the vessel's crew,
regardless of what his duties are.' The Court stated further that generdly, the Fifth Circuit
seems to have identified an appropriate rule of thumb for the ordinary case: a worker who
spends less than about 30% of histime inthe service of a vessel in navigaion should not
qualify as a seaman under the JonesAct."



The circuit court ds0 said, "The fundamentd purpose of this substantial connection

requirement isto givefull effect to theremedia scheme created by Congress and to separate the sea-
based maritime employees who are entitled to Jones Ad protection from those land-based workers
who have only atransitory or sporadic connection to a vessel in navigation, and therefore whose
employment does not regularly expose them to the perils of the sea.”

Topic 1.4.1 LHWCA v. Jones Act

Lorimerv. Great Lakes Dredge & Dock Co., (Unpublished) (No. 01-70849) (June 3, 2002) (9th Gir.
2002).

At issue here was whether the claimant was excluded from coverage under the LHWCA

because he was a "seaman.” The Board and the Ninth Circuit found that, although the claimant
worked 12 hour shifts, came ashore to deep, and had no seaman papers, he was nevertheless a
seaman. The court noted that the claimant's duties as a deckhand included tying up bargesalongside
the dredge where he was staioned, taking depth readings, greasng the dredge's clamshd | bucket,
painting, cleaning, and other general maintenance, all of which contributedto the accomplishment of
the vessel's mission of dredging inLos Angeles and Long Beach Harbors.

Topics 1.4.1 LHWCA v. Jones Act
Soloman v. Blue Chip Casino, Inc., 772 N.E.2d 515, (2002 WL 1763935) (Ind. App. July 31, 2002)

Thisisaconsolidation of casino boat caseswher ethe court of appeal s court upheld the lower

court'sfinding that the workerswere not covered under the JonesAct. The court of goped sheld that:
(1) the casino boat was not located on "navigable' waters for purposes of the Jones Act; (2) the
Coast Guard's exercise of authority over the boat did not mandate finding the waters wer e navigable
for purposes of the Jones Act; and (3) afinding of being on navigablewatersfor purposesof the state
gaming statute did not mean the boat was on "navigakde waters' as that term is used in Jones Act
jurisprudence.

The casino boat in question was located a Michigan City, Indianain a small man-made,

rectangular areaof water that was dug out of dry land connected to the Trail Creek (anavigald e body
of water) by a narrow and shallow opening. However, no commercia vessel can pass through this
shdlow opening that is2.5 feet deep. The court first revienved Jones Act jurisprudenceto determine
that the water on which the boat floated was not navigald e for purposesof the commercedause. The
Daniel Ball, 10 Wall. 557, 77 U.S. 557 (1870) ; Reeves v. Mobile Dredging & Pumping Co., 26 F.3d
1247,(3d Cir. 1994(A body of water is navigable "if it is one that, by itself or by uniting with other
waterways, formsacontinuoushighway capable of sugaining interstate or foreigncommerce.”). Next
the court not ed that the term "navigability" has at |east four definitions and that what isnavigeble for
purposes of the Coast Guard, is not necessarily navigable for purposes of the commerce clause.
Find ly, the court noted that the states definitionof " navigabl €" isnot co-extensive withthe definition
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under admiralty jurisdiction or the Jones Act.

Topic 1.4.1 LHWCA v. Jones Act—Generally
Uzdavines v. Weeks Marine, Inc., ___ BRBS__ (BRB No. 02-0512) (April 18, 2003).

I n determining whether the worker had stat us under the LHWCA or was covered under the
JonesAct, the Board deferred tothe AL J srational, factual interpretation that abarge used to dredge
navigational channds (either pulled by atug or moving on spuds) was a*“ vessel in navigation.” Thus
the worker was a member of the crew covered by the Jones Act. In determining that the barge was
avessdl, the ALJhad relied upon Bernard v. Binnings Constr. Co., Inc, 741 F.2d 824 (5" Cir. 1984)
and Tonnesen v. Yonkers Contracting Co., Inc., 82 F.3d 30 (2d Cir. 1996). In Bernard, the Hfth
Circuit had considered threefactorsin determining whether afloating work platform isavessdl: 1)
if the structure involved was congtructed and used primarily as a work platform; 2) if the gructure
was moored or otherwise secured at the time of the accident; and 3) if the Sructure wascapable of
movement across navigable watersin the course of normal operations, wasthis trangportation merey
incidental to its primary purpose of serving asawork platform. In Tonnesen, the Second Circuit
applied the second and third Bernard fadtors but disagreed with regard to the first factor (focus on
the original purpose for the structure). Instead, the Second Circuit concluded that the inquiry should
look tow hether the structur e was being used primarily asawork platform during areasonéable period
of timeimmediately preceding the accident.

The Board also noted the T onnesen court’ sconclusionthat “[c]ourtsconsidering the quedion
of whethe aparticuar dructureisa‘vessd in navigation’ typically find that the termisincapable of
precise defintion,” and that except in rare cases, only the trier of facts can determine itsapplicaion
in the circumstances of a particular case.

Topic 1.4.2 Master/member of the Crew (seaman)

Lorimerv. Great Lakes Dredge & Dock Co., (Unpuldished) (No. 01-70849) (dune 3, 2002) (9th Cir.
2002).

At issue here was whether the claimant was excluded from coverage under the LHWCA

because he was a "seaman.” The Board and the Ninth Circuit found that, although the claimant
worked 12 hour shifts, came ashore to deep, and had no seaman papers, he was nevertheless a
seaman. The court noted that the claimant's duties as a deckhand included tying up bargesalongside
the dredge where he was stationed, taking depth readings greasing the dredge's clamshd | bucket,
painting, cleaning, and other general maintenance, all of which contributedto the accomplishment of
the vessel's mission of dredging inLos Angeles and Long Beach Harbors.




Topic 1.4.3 " Vessel"

Martinez v. Signature Seafoods Inc; Lucky Buck F/V, Official #567411, her machinery,
appurtenances, equipment and cargo, in rem, 303 F.3d 1132 (9th Cir. 2002).

The Ninth Circuit held that a seaworthy fish processing bargethat istowed across navigable

waterstwice ayear can quaify asa"vessd in navigation” for certain pur posesof the JonesAct. This
bargeisadocumerted vessal with the United Stat es Coast Guard and hasno means of <l f-propuson
The Lucky Buck has a shgped raked bow, a flat maindeck, aflat bottom, flat sides, a square raised
gern, and is equipped with a bilge pump. It dso has living quarters used by fish processors and
adminidrators while it is moored in Alaska. Pursuant to coast Guard requirements for vessdls, the
Lucky Buck is equipped with navigational lights. Other that these lights, however, it has no
navigational equipment—specificaly, the Ludky Buck has no rudder, keel or propeller. Nor isit
equipped with lift rafts. In Alaska, it is moored by four anchors and a cable affixed to shore. It floats
200 feet off shore and is accessible to land viaa floating walkway. It receives water from a pipe
conneded to the shore.

The court distinguished this case from Kathriner v. Unisea, 975 F.2d 657 (9th Cir. 1992)

(Floating fish processing plant permarently anchored to adock andwhich had not moved for 7 years
and had a large opening cut into its hull to allow for dock traffic, was not a"vessd in navigation”

since floating gructures should not be classified as vessels in navigation if they are "incapable of
independent movement over water, are permanently moored to land, have no trangportation function
of any kind, and have no ability to navigate.") The court noted that the Lucky Buck is actualy sea
worthy and has a transportation function (carrying the fish processing plant, crew quarters, and

incidental supplies between Seattle and Alaska twice each year. "Evenif the transportation function
of the Lucky Budk isincidental to its primary purpose of serving as afloating fish processing factory,

that fact does not preclude afinding that it was a vessel in navigation." Additionally the court noted
that the fact that it was designed to be transported among various fish processing sites raises a
substartial factual issue about its status.

The court refused to adopt atest etablishedbythe Ffth Circuit to determinewhether awork

platform qualifiesasavessd in navigation. See Bernard v. Binnings Constr. Co., 741 F.2d 824, 831
(5th Cir. 1984).

Topic 1.4.3 " Vessel”
Haire v. Destiny Drilling (USA.) Inc., BRBS (BRB No. 02-0106) (Sept. 25, 2002), aff’g
35 BRBS 738 (AL J(2002)..

Board affirmed AL Js finding that the marshy areaupon whichan ar boat " got suck" was not

"navigable in fact." The ALJ noted that only air boats could navigate the area, and even such boats
got stuck. (Claimant injured his back whileattemptingtofreethear boat.) The Board noted that the
ALJ, based on the limited evidence in the record, determined that only air boat s could navigate the
shdlow bayou where claimant wasinjured and that the floating vegetation rendered the navigational




capability of even such boats doubtful. TheAL Jfound thet this hindrance to navigation was evident
fromthe fact that the boats were equi pped with lubricants to free the vessels from the vegetation.

It should be noted that the Board stated, " Although the fact of navigational capability by ar

boatsadonemay, inagiven case, render awaterway navigablein fact within the meaning of admirdty
jurisdiction, the evidenceintheinstant caseregarding the vegetation's impediment to navigation and
the lack of any other evidence of navigable cgpahbility support the [ALJs] finding that claimant was
not injured onnavigeble waters pursuart to Section 3(a) of the Act..” Furthermore, it should be noted
that the marsh was separaed fromthe man waterway by alevee.

Topic 1.4.3 “Vessel”

[ED. NOTE: Thefollowing federd digtrict court casesareincluded for informationa purposes only. |

Ayers v. C&D General Contractors, 2002 WL 31761235, 237 F.Supp. 2d 764) (W.D. Ky. Dec. 6,
2002)

Herethe widow of aworker killedwhile removing supports fromadock settled the LHWCA

clam but subsequently filed third party actions under the general maritime law and the Admiralty
Extensdon Act. At issueinthethird party action was whether "water craft excluson™ excluded this
clam since the worker had been working underneath a barge. The court concluded that the clam
should not be excluded since the barge was not used for transportation but merely aided the work
under the dock.

Topic 1.4.3 "Vessel"

Haire v. Destiny Drilling (USA.) Inc., BRBS (BRB No. 02-0106) (Sept. 25, 2002).
Board affirmed AL Jsfinding that the marshy areaupon which anair boat " got stuck" was not

"navigable infact." The ALJ notedthat only ar boats could navigate the area, and even such boats
got stuck. (Claimant injured hisback whileattempting tofreetheair boat.) The Board noted that the
ALJ based onthe limited evidence in the record, determined that only air boats could navigate the
shdlow bayou where claimant wasinjured and t hat the floating vegetation rendered the navigational
capability of even such boats doubtful. The ALJfound that thishindranceto navigation was evident
fromthe fact that the boats were equipped with lubricants to free the vessels from the vegetation.
It should be noted that the Board stated, " Although the fact of navigational capability by air

boatsalone may, inagivencase, render awaterway navigableinfact withinthe meaning of admirdty
jurisdiction, the evidencein theinstant case regarding the vegetation'simpediment t o navigation and
the lack of any other evidence of navigable capability support the[ALJs] finding that claimant was
notinjured on navigablewaterspursuant to Section 3(a) of the Act.." Furthermore, it should be noted
that the marsh was separated from the man waterway by alevee.




Topic 1.4.3 “Vessel”
Uzdavines v. Weeks Marine, Inc., ___ BRBS___ (BRB No. 02-0512) (April 18, 2003).

In determining whether the worker had stat us under the LHWCA or was covered under the
JonesAct, the Board deferred to the AL J srational, factual interpretation that abarge used to dredge
navigational channds(either pulled by atug or moving onspuds) wasa“vessel in navigation.” Thus
the worker was a member of the crew covered by the Jones Act. In determining that the barge was
avessd, the ALJhad relied upon Bernard v. Binnings Constr. Co., Inc, 741 F.2d 824 (5" Cir. 1984)
and Tonnesen v. Yonkers Contracting Co., Inc., 82 F.3d 30 (2d Cir. 1996). In Bernard, theFifth
Circuit had considered three factors in determining whether a floating work platform isavessel: 1)
if the structure involved was constructed and used primerily as awork plaform; 2) if the structure
was moored or otherwise secured at the time of the accident; and 3) if the structure was capald e of
movement across navigable watersin the course of normal operations, wasthis transportation merely
incidental to its primary purpose of serving as awork platform. In Tonnesen, the Second Cir cuit
applied the second and third Bernard factors but disagreed with regard to the first factor (focus on
the original purposefor the structure). Instead, the Second Circuit concluded that the inquiry should
look to whether the struct ure was being used primarily asawork platform during areasonable period
of timeimmediately preceding the accident.

The Board al so noted the Tomesen court’ scond ugonthat “[ c] ourtscons dering the question
of whethe aparticular gructureisa‘vessel in navigation’ typically find that theterm isincapable of
precise definition,” and that except in rare cases, only the trier of facts can determine itsapplicaion
in the circumstances of a paticular case.

Topic 1.4.3.1 Floating Dockside Casinos

Boomtown Belle Casino v. Bazor, 313 F.3d 300(5th Cir. 2002).
In denying satustothecaimant, theFfth Circuit held that a floating casinois a " recreational

operation,” andthuscomes within the Section 2(3)(B) excluson. The court found that thisexduson
turns, as an initial matter, on the nature of the employing entity, and not on the nature of the duties
an employee paforms: "The plain language of [the section] excludes from coverage * ‘individuds
employed by a club, camp, recreational operation, restaurant, museum, or retail outlet' without
reference to the nature of the work they do."

The Fifth Circuit further found that theclamant did not have "situs’ whenit stated, "Whether

an adjoining areais a Section 3(a) situsis determined by the nature of the adjoining area at the time
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of inury." Inthe instant case, & the timeof the decedent's groke, the Boomtown facility had yet to
be used for a maritime purpose. Nobody had loaded or unloaded cargo, and nobody had repaired,
dismantled, or built a vessel.

Topic 1.4.3.1 Floating Dockside Casinos

Soloman v. Blue Chip Casino, Inc., 772 N.E.2d 515, (2002 WL 1763935) (Ind. App. July 31, 2002).
Thisisaconsolidation of casno boat cases where thecourt of appeal s court upheld the lower

court'sfinding that the workerswere not covered under theJones Act. The court of appeals hd dthat:
(1) the casino boat was not located on "navigable" waters for purposes of the Jones Act; (2) the
Coast Guard'sexercise of authority over the boat did not mandate finding the waters werenavigable
for purposesof the Jones Act; and (3) afinding of being onnavigable watersfor purposes of the date
gaming statute did not mean the boat was on "navigable waters" as that term is used in Jones Act
jurisprudence.

The cadno boa in question was located at Michigan Gity, Indiana in a small man-made,

rectangular area of water that was dug out of dry land connected to the Trail Creek (anavigable body
of water) by a narrow and shallow opening. However, no commercid vessd can pass through this
shdlow opening that is2.5 feet deep. T he court first reviewed Jones Act jurisprudence to determine
that the water on whichthe boat floated was not navigable for purposes of the commerce clause. The
Daniel Ball, 10Wall. 557, 77 U.S. 557 (1870); Reeves v. Mobile Dredging & Pumping Co., 26 F.3d
1247,(3d Cir. 1994(A body of water is navigale "if it is one that, by itself or by uniting with other
waterways, formsaconti nuoushighway capable of sustaininginterst ateor foreigncommerce."). Next
the court not ed that the term "navigability" hasat least four definitions and that what isnavigable for
purposes of the Coast Guard, is not necessarily navigable for purposes of the commerce clause.
Find ly, the court noted that the statés definitionof "navigabl €" isnot co-extensive withthe definition
under admiralty jurisdiction or the Jones Act.

Topic 1.5.2 Development of Jurisdiction/Coverage--Navigable Waters
United States of America v. Angell, 292 F.3d 333 (2nd Cir. 2002).

Thisnon-LHWCA cese addressestheissue of navigability. Herethe Army Corpsof Engineers

upheld an injunctionisaued infederal district court requiring the defendant to remove floats attached
to hispier in atida cana. The court found that the defendant had violated the Rivers and Harbors
AppropriationAct. 33 U.S.C. 88 403 (2000). The circuit court noted that Army Cor ps regulations
define "navigablewat ers’ as "those watersthat are subject to the ebb and flow of the tide and/or are
presently used, or havebeen used in the pad, or may be susceptible for useto transport intersate or
foreign commerce” 33 C.F.R. 88 329.4 (2001).

Topic 1.5.2 Navigable W aters



Soloman v. Blue Chip Casino, Inc., 772 N.E.2d 515, (2002 WL 1763935) (Ind. App. July 31, 2002).
Thisisaconsolidation of casno boat caseswher ethe court of appeals court upheld the lower

court'sfinding that theworkerswere not coveredunder the Jones Act. The court of appeals hd dthat:
(2) the casino boat was not located on "navigable" waters for purposes of the Jones Act; (2) the
Coast Guards exerdse of authority over theboat did not mandate finding the wat ers were navigable
for purposes of the Jones Act; and (3) afinding of being onnavi gable watersfor purposes of the date
gaming statute did not mean the boat was on "navigable waters' as that term is used in Jones Act
jurisprudence.

The casino boat in question was located at Michigan City, Indiana in a small man-made,

rectangul ar area of water that was dug out of dry land connectedtotheTrail Creek (a navigable body
of water) by anarrow and shadlow opening. However, no commercid vesse can passthrough this
shdlow opening that is 2.5 feet deep. Thecourt first reviewed Jones Act jurisprudenceto determine
that the wat er on which the boat floated was not navigablefor purposesof the commerce clause. The
Daniel Ball, 10Wall. 557, 77 U.S. 557 (1870); Reeves v. Mobile Dredging & Pumping Co., 26 F.3d
1247,3d Cir. 1994(A body of water is navigable "if it is one that, by itself or by uniting with other
waterways, formsacontinuous highway capableof sustaininginterstateor foreign commerce."). Next
the court noted that the term "navigability" has at |east four definitions and that what isnavigeble for
purposes of the Coast Guard, is not necessarily navigable for purposes of the commerce clause.
Find ly, the court noted that the states definitionof "ravigabl €" isnot co-extensive withthe definition
under admiralty jurisdiction or the Jones Act.

Topic 1.5.2 Jurisdiction''Navigable Water

Weber v. S.C. Loveland Co. (Weber 111), 35 BRBS 190 (2002).
Previoudy in Weber I, 28 BRBS 321 (1994), and Weber 11, 35 BRBS 75 (2001), the Board

held that aworker (with status) injuredinthe Port of Kingston, Jamaica, had situsand therefore, was
covered by the LHWCA. The now-insolvent employer had two insurance policies with different
carriers. One policy insured the employer for LHWCA coverage within the U.S. and the other policy
insuredthe employer inforeign territories, but did not includean LHWCA endor sement. Besidesthe
issue of jurigiction, at issue previously had been which of the two, if any, insurerswas on the risk
for longshore bendits at the time of the daimant's injury and is therefore liable for benefits.

Of ggnificancein Weber 11 are: (1) the issues of scope of authority to decide carrier issues

and (2) whether the employer is entitled to Section 8(f) rdief.
Infinding that it had authority to decide the matter, the Board distinguished Weber 11l from

Temporary Employment Services, Inc. v. Trinity Marine Group, Inc. (TESI), 261 F.3d 456, 35 BRBS
92 (CRT) (5th Cir. 2001) (Contractual disputesbetweenand among i nsurance carriersandemployers
which do not involve the claimant's entitlement to berefitsor which party is responsible for paying
those bendits, are beyond the scope of authority of the ALJ and the Board.). TheBoard noted that
Weber I1I doesnot involve indemnification agreementsamong employers and carriers, but presents
atraditional issue of which of the employer's cariersisliable.

The Board also found that the employer was not in violation of Section 32 (falure to secure



LHWCA insurance cover age) and thus could assert a Section 8(f) claim. The Director had argued
that the employer was not ertitled to Section §(f) relief because the employer did not havelongshore
coverageinJamaica. The Director cited the Board'sdecisionin Lewis v. Sunnen Crane Services, Inc.,
34BRBS57, 61(2000), inwhich the Section8(f)(2)(A) bar wasapplied to prevent an empl oyer from
obtaining Section 8(f) relief due to its non-compliance with Section 32, and argued that Lewis is
dispositive of thisissue.

Employer disagreed and countered thet it had sufficient coveragefor all work-related injuries

as of the date of the claimant's injury, because, as of that date, injuries which occurred in foreign
territorial waters had not been held covered under the LHWCA. Acoordingly, the employer argued
that it complied with Section 32 TheBoard foundthat Lewis was diginguishable from Weber 111 and
therefore, does not control. The Board found that in Weber 111, the employer purchased insurance
appropriate for covering the claimant's inuries under the statute and case law existing at that time.
It was not until the Board's decison in Weber I that an injury inthe Port of Kingston was explicitly
held to be compensable under the LHWCA. In Weber I, the Boar d's holding rested on cases holding
that " navigable waters of the United States' could include the "highseas." Thus, the Board held that
Section 8(f)(2)(A) is not applicable to the facts of this case and does not bar the employer's
entitlement to Section 8(f) relief.

Topic 1.6 Jurisdiction--Situs

Morrissey v. Kiewit-Atkinson-Kenny, 36 BRBS 5 (2002).
Inthisjurisdiction case, the claimant argued that he had jurisdiction under the LHWCA either

by way of the Outer Continental Shelf Lands Act (OCSLA), the Defense Base Act (DBA), or the
LHWCA itself. TheBoarduphdd the ALJ'sdenial of jurisdictionin thisméter. The claimant worked
on a maor construction project known as the Harbor Clean-up Project undertaken by the
Massachusetts Water Resources Authority to build a new sewage treatment plant and a discharge,
or outfall, tunnel to serve the Bogon metropadlitan area. Theoutfall tunnel islocated 400 feet beneath
the ocean floor and isto extend over nine miles from Deer Idand into the Atlantic Ocean. The
claimant worked asa member of a"bull gang," and hisdutiesincluded maintenance of the rail sysem,
water systemsand the tunnel boring machine. He also was required to shovel muck, a substance he
described as a cement-likemixtureof wet dirt and debris and assisted with the changing of headsor
blades on the tunnel boring machine. When injured, the claimant was working in the outfall tunnel
approximately fivemiles from Deer Island.

The ALJfound that theclaimant's work site was located in bedrock hundreds of feet below

any navigable water and thus could not be viewed as bei ng " upon the navigable waters of the United
States." Additionally the ALJ found that the daimant was not engaged in maritime employment as
his work had no connection to loading and unloadng ships transportaion of cargo, repairing or
building maritime equipment or the repair, ateration or maintenanceof harbor facilities. Further, the
ALJfound that the tunnel where the injury occurred was not an enumerated situs and was not used
for any maritime activities. The ALJ aso rejected claimsfor coverage under the OCSLA and DBA.

The Board first rejected coverage under the OCSL A noting that claimant's contentions on
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appeal pertain to the geographic location of the injury ste (more than 3 miles offshore under the
seabad), and erroneoudy disregard the satutory requirement that the claimant's injury must result
from explorative and extractive operations involving natural resources

Next, the Board rejected coverage under the DBA. The claimant had contended that the

oversight provided by the United States District Court to the project is sufficient to bring the clam
under thejurisdictionof the DBA. However, the DBA provides benefitsunder the LHWCA for those
workersinjured while engaged in employment under contracts with the United States, or an agency
thereof, for public work to be performed outside of the continertal United States. The Board stated
that the AL J properly found thet the DBA does not extend coverage for work on projects that must
meet federal specifications, guidelines and statutes, but rather requires that the United States or an
agency thereof be a party to the contract.

Finally the Board rejected coveragediredly under the LHWCA. The rock where the tunnel

wasbeing drilledrose above the surface of the water at the point wherethe claimant wasinjured. The
bedrock was a dl times dry ground, and there is no assertion that the tunnd itsdf was used in
intergate commerce asawat erway. Thus, the Board found that theinjury did not occur on navigable
water. As to the claimant's contention that hewasinjured on a "marine railway," the Board rejected
this allegation after examining the definition of "marinerailway" and noting that the clamant did not
contend that the railway used in the tunnel played any part in removing ships from the wate for
repair.

Topic 1.6.1 Jurisdiction—Situs—Over Water”
Ezell v. Direct Labor Inc., __ BRBS___ (BRB No. 00-0478)(March 17, 2003).

Inthis status issue case, the Board held that a claimant’ s travel by boat to and fromhiswork
sites on 53 percent of his days prior to hisinjury is sufficient to establish that his presence on
navigable waters was not transient or fortuitous.

Here, the clamant, by virtue of hisemployment, wastransported by boat for 18 of the 34 days
(53 percent) he worked pre-injury and performed more than eight percent of histotal work from
barges |ocated on navigable water. Most of hiswork was performed on afixed platform replacing
creosote boards and in pipe threading. The clamant was required to regularly travel by boat, 45
minutes eech way, to specific jobs assgnments during the course of hisday and aspart of his overdl
work Theclaimant maintainedthat the Fifth Circuit in Bienvenu v. Texaco, 164 F.3d 901, 32 BRBS
217(CRT) (5" Cir. 1999)(en banc), did not intend to exclude from coverage aworker, like himsdf,
who was routinely transported to a work site over water and wasinjured during such transport.

In reaching its holding the Board distinguished this case from Brockington v. Certified

Electric, Inc., 903 F.2d 1523 (11" Cir. 1990), cert. denied, 498 U.S. 1026 (1991), where that
claimant was using waer transportationto commuteto hisjob. Incontrast, the claimant intheinstant

11



case was aready at work when required by hisemployer to travel by water to his work assignment.
He was giventhis assgnment on aregular bass, and thus his presence on the water was not merely
incidental to hisemployment. Rather, claimant’s presence on the boat involved a significant portion
of hisday and was anecessary pert of hisoveral employment. Unlike Brockington, claimant was not
merely commutingtowork. Inaddressing Bienvenu,the Boardrelied onitsopinionin Ezell v. Direct
Labor Inc., 33 BRBS 19 (1999)(“While Bienvenu rules out coverage for employees who are
transently and fortuitoudy on navigable water at the time of injury, it does not hold that a worker
injured on navigablewater during the course of hisemployment should be denied coverage under the
Act if heis regularly required by his employment to travel by boat over navigable water, as well as
where he performs some work on a vessel.”).

Topic 1.6.2 Situs "Overland"

Sowers v. Metro Machine Corp., 35 BRBS 181(2002) (en banc) upholding 35 BRBS 154 (2001).

Inthis en banc situsissue casethe Board uphelditsorigina pand opinion affirmingthe ALJs
finding that the clamant was not injured on a covered situs. The claimant was injured at one of the
employer's two fecilities adjacent to navigable water. The cdlamant wasinjured a the Mid-Atlantic
fecility used for prefabricating steel components and painting itemsfor Navy ships that are under
repair at theemployer'sot her facility, the Imperia Docks, wheretherearewet and dry docks. Ninety-
five percent of the items sent to Mid-Atlantic for repair, or returned to the main shipyard after
completion, are sent over land by truck. The remaining five percent are too large or too heavy to be
trucked and are sent by barge.

The ALJ found that the Mid-Atlantic facility was not a covered stuspursuant to Jonathan

Corp. v. Brickhouse, 142 F.3d 217, 32 BRBS 86 (CRT) (4th Cir. 1998), cert. denied, 525 U.S. 1040
(1998). The ALJ noted that the claimant was engaged infabrication of ship components that had to
be shipped elsewhere before they were indalled on the vessels and that the workers at the Mid-
Atlantic facility did not engage in ship repair at the water's edge, and thus the work could be done
at any site. The fact that the large components occasionally had to be shipped by barge was deemed
insufficient to cover the dte unde the LHWCA, as this was not the customary method of
transportation.

The Board, first in apanel opinion, and now en banc, held that the ALJ properly applied

Brickhouse. Although the employer'sfacility wascontiguous with navigable waters, and thus had a
geographic nexusto navigable waters, the fadlity did not have the functional nexus with navigable
waters required by the Fourth Circuit's Brickhouse decision. The Board noted that this facility was
used to fabricate vessel componentsfor ships undergoing repair a the employer's other facility, but
thisactivity did not require more than the rare use of the navigable river.
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Topic 1.6.2 Situs—“Over land”
Charles v. Universal Ogden Services, _ BRBS___ (BRB No. 02-0511) (April 17, 2003).

Whether awarehouse could be considered an “adjoining area” wasthe primary issue in this
situs determination case. Here a clamant would load boxes of groceries onto a truck a his
employer’s warehouse adjacent to the Missssippi river in Harahan, Louisana, then truck the
groceriesto the Mississippi Gulf Coast some 70 milesaway where hewould then unload the boxes
into containers so that they could be taken to offshorelocations. While onthe Gulf Coast, hewould
empty containers of “spoiled” groceries, from containers, back onto histruck and drive the 70 miles
back to his employer’s warehouse location. ~ While unloading the returns at his employer’s
warehouse, the claimant injured his back. 1 n denying coverage, the Board found that there was no
coverage since the claimant lacked “ 9tus.” TheBoard found that the empl oyer’ swarehouse was not
an“adjoining ared’ sinceitslocation had no functional relationship to the Mississippi River and was
too fa away from the Gulf coast docks to be considered part of that general area “ The facility
functioned as a warehouse from which trucks, not vessels, wereloaded. Although near navigable
waters, neither employer’ sbusinessnor surrounding properties had facilitieson thewater for loading,
unloading, building or repairing vessels.” In reaching its decision, the Board cited both Boomtown
Belle Casino v. Bazor, 313 F.3d 300, 36 BRBS 79(CRT) (5" cir. 2002)(Whether a site is an
“adjoining ared’ isdetermined not only by geographic proximity to navigalde waters, but also by the
natureof the work performed there at the time of theinjury.) and Bennett v. Matson Terminals, Inc.,
14 BRBS 526 (1981), aff’d sub nom. Motoviloff v. Director, OWCP, 692 F.2d 87 (9" Cir. 1982)
(Facility was not a covered situs asit was not particularly suited to maritime uses the dte was not
as close as feasible to employer’s terminal and it was chosen on the basis of economic fadors
considered by businesses generally.).

Topic 1.6.2 Situs—Over land
Boomtown Belle Casino v. Bazor, 313 F.3d 300(5th Cir. 2002).

In denying statusto the claimant, the Fifth Circuit held that afloating casino isa ' recreational

operation," andthuscomes within the Section 2(3)(B) excluson. The court found that thisexduson
turns, as an initial matter, on the nat ure of the employing entity, and not on the nature of the duties
an employee performs. "The plain language of [the section] excludes from coverage * ‘individuds
employed by a club, camp, recreational operation, restaurant, museum, or retail outlet’ without
reference to the nature of the work they do.”

The Ffth Circuit further foundthat the clamant did not have "situs' when it stated, "Whether

an adjoining areaisa Section 3(a) dtusisdetermned by the nature of the adjoining areaat the time
of inury." Inthe instant case, a the time of the decedert's 4roke, the Boomtown facility had yet to
be used for a maritime purpose. Nobody had loaded or unloaded cargo, and nobody had repaired,
dismantled, or built a vessel.

13



Topic 1.6.2 Situs—Over land
Bianco v. Georgia Pacific Corp., 304 F.3d 1053 (11th Cir. 2002).

The Eleventh Circuit found that aworker in asheetrock production plant did not have situs

under the LHWCA.. "Evenif GPC's sheet-rock production plant "adjoins” navigable waters, it isnot
an ‘‘area customarily used by an employer in loading, unloading, repairing, dismantling or building
avessel.'" The area was used soldy to manufacture sheetrock. Smply because maritime activity
occurred in other areasof the GPC facility (namely where raw gypsum was unl oaded fromvessds),
the entire GPC facility did not become an"area customarily used.... " The court reasoned: "Indeed,
were we to conclude that GPC's entire facility (irrespective of wha GPC does at different areas
therein) isan * ‘adjoining ared Smply because certain areas of the GPC fecility engage in maritime
activity, wewould effectively be writing out of the statue the requirement that the adjoining area* ‘be
customarily used by anemployer in loading, unloading, repairing, dismantling, or building a vessel."

Topic 1.6.2 Situs—“Over land
Dickerson v. Mississippi Phosphates Corp., __ BRBS__ (BRB No. 02-0547) (April 29, 2003).

In this case involving situs and datus, the daimant fel off of a ladder while welding in
employer’ sphosphoric acid plant located about 100 feet from the water’ sedge. Employer’ schemical
plant marufacturesfertilizer andison anavigable waterway. The plant takes in phosphoric rock
by vessd, convertsit into sulfuri cacid and then phosphoric ad d, and thephogphori cacid is made into
afetilizer. Thefertilizer leaves theplant by rail, truck or barge. The claimant described hisjob as
requiring himto weld pipe and operateforklifts, cherry pidkers andfront end loaders His supervisor
stated that the claimant’s work required him to perform alot of sted fabrication work, some
expangon work in the plant, some pipefitting, and foundation work for machinery. The claimant
conceded that he never loadedor unloaded vessels, and did not maintain or repair any equipment used
in the loading or unloading of avessd. For two weeks during his employment, the claimant did
remove wood pilings from the water’ s edge

The Board affirmed the ALJs finding that the piling removal work was not covered
employment as there was no evidence establishing that the removing of the pilings fromthe water’s
edge was relaed to the loadng, unloadng, building, or repairing of avessel, or to building or
repairing a
harbor facility used for such activity. Moreover, the Board found that this case was distinguishable
from other cases involving “covered” employees working in loading operations at fertilizer plarts,
asthe claimant’ swork hereinwasnot integra to theloading and unloading. Thus, the Board uphdd
the ALJ s determination that the claimant was not an employee covered under the LHWCA.

Turning to Stus, the Board determined that the ALJ had correctly found thet there wasnot
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acovered situs. The Board noted that for coverage, one must look to the natureof the place of work
at the momert of injury and that to be considered acovered situs, alandward site must be either one
of the dites specificaly enumerated in Section 3(a) or an adjoining area customarily used by an
employer inload ng, unload ng, repairing, dismantling or building avessel. The Board noted that an
“adjoining area” mug therefore have a maritime use. |t upheld the ALJ s determination that this
phosphoric acid plant was solely used in the fertilizer manufacturing process and had no rdaionto
any customary maritime activity. The Board further rejected the claimant’ s contention that hisinjury
occurred on acovered situs merdy because employer’ s ertirefecility abutsnavigable watersand hes
adock area on the property.

The Board noted prior case law distingui shing aplant from itsdocks when aworker worked solely
inthe plant.

Topic 1.7 Status
Boomtown Belle Casino v. Bazor, 313 F.3d 300(5th Cir. 2002).

In denying statusto t he claimant, the Fifth Circuit held that afloating casinoisa'recreational

operation," and thus comes within the Section 2(3)(B) exclusion. Thecourt found that thisexdugon
turns, as an initial matter, on the naure of the employing entity, and not on the nature of the duties
an employee performs: "The plain language of [the section] excludes from coverage *‘individuals
employed by a club, camp, recreational operation, restaurant, museum, or retail outlet' without
reference to the nature of the work they do."

The Ffth Circuit further foundthat the clamant did not have"situs' when it stated, "Whether

an adjoining areaisa Section 3(a) situsisdetermined by the nature of the adjoining areaat the time
of injury." Inthe instant case, & the timeof the decedert's groke, the Boomtown facility had yet to
be used for a maritime purpose. Nobody had loaded or unloaded cargo, and nobody had repaired,
dismantled, or built a vessel.

Topic 1.7.1 Status-'""Maritime W orker

Watkins v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 21(2002).
Held, a claimant's work emptying trash barrels from the side of a ship under construction

constitutesmaritimeemploymentasit isintegral to the shipbuilding and repair process, and moreover,
is in furtherance of the employer's compliance with a federal regulation. Here the claimant was
assigned to employer's Cleaning and Janitorial Department as a cleaner. The first half of her shift she
drove a barrel dumpster, which is a machine that empties debris from 55-gallon drums. She or her
partner drove the dumpster to the ships sides, wherethe dumpster would pick up the full drumsand
dump them into the machine. The barrels contained trash and shipbuilding materials suchaswelding
rods and strips of iron. The claimant testified that the shipbuilders would fill the barrels during the
course of the day, andthe cranewould tak ethefull barrelsoff the vesselsand place the barrels at the
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ships sides. Inaddition, the claimant and her partner would drive around to other shipyard buildings
and dunp dumpsters.

This case is aso noteworthy as to the Board's treatment of the Section 20(a) issue. The

Director had argued that the ALJ should have given the claimant the benefit of the Section 20(Q)
presumption as to jurisdiction. The Board stated that it "need not address the general scope of the
Section 20(a) presumption in coverage cases, as the courts have held that the Section 20(a)
presumptionis not applicable to the legal interpretation of the Act's cover age provision.” The Board
then cited to several circuits that support thisview. However, the Board neglected to point out that
severd circuits hold opposing views.

Topic 1.7.1 Status
McKenzie v. Crowley American Transport, Inc., 36 BRBS 41(2002).

Herethe Board held that the case lawv defining " maritime employment” isnot so broad asto

include a trucker engaged in the land- based movement of cargo outside of the employer's terminal
to locations in a port and to the rall head nearby. In other words this status case turned on
determining the point at which cargo moves from the gream of maritime commerce and longshoring
operations to the land-based portion of itsultimate destination.

Soecificdly, the damant testified that his job duties as a truck driver at the time of his

accident consisted of transporting containersand/or trailers between the maritimeyard at theport and
the U.S. Customs facility, also located within the port but not within the maritime yard and/or the
railroad yard which is located outside the port. He also stated that about 5-10 percent of thetime he
would transport contaners to areas away from the port, such asto Miami. The claimant stated that
usually his deliveries would originate or end at a holding yard in the maritime yard, although
occasionally hewoul dbe required to make deliveries and/or pick-upsal ongside thedock, termed " hot
loads." He stated that at no time did he ever board any ships, as thecontainers at the dockside were
loaded onto and unloaded from ships. The manager of intermoda transportation and trucking
operations concurred with the claimant's description of his work. Specificaly, he stated that there
wereother drivers hired by another entity that transported cargo indgde the port facility, while cargo
moved into or out of the port facility.

Inreaching its decision, the Boardnoted that the claimant's primary job duties, whichinvolved

the transport of cargo beween a holding yard at the port and a rail yard outsdethe port, are not
covered activities. "[C]lamant drove atruck not to move cargo as part of a loading process, but to
start it on itsoverland journey." The Board al 0 noted that the fact that the claimant may have made
stops inside the port does not alter the fact that he was an overland truck driver. The evidence
established that on the occasions that the claimant drove to customs, he continued on to his
destiration beyond the port.
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Topic 1.7.1 Status—'"Maritime Worker" (""Maritime Employment')

Sumlerv. Newport News Shipbuilding & Dry Dock Company, __ BRBS __ (2002) (BRB No. 02-
0318) (Oct. 9, 2002), aff’g 35 BRBS %8(ALJ), 34 BRBS 213(ALJ).

Here the Board affirmed the ALJs finding that the Section 2(3) status requirement was

satisfied asthe uncont rover ted evidence of record supported hisconclusion that the claimant'swork,
changing air conditioning filtersin the fabrication shops in the employer'sshipyard, was integral to
the operation of those shops. In the course of the claimant's work in the employer's air conditioning
depatment, the claimant cut, delivered, and helped to change air conditioning filters used in the
employer's buildings throughout the shipyard. The Board found it significant that the claimant
deliveredfiltersto buildingswhere ship construction work wasbeing performed. T heair conditioning
filters with which the claimant worked were used for the ventilation of the employer's shipyard
buildings which were dl inside the shipyard and where the ships were acually constructed. Hiters
needed to be changed more frequently in buildings in which actual ship construction activity was
performed thanin other shipyard buildings.

The employer argued that there wasno evidence to sugged that ventilaioninitsfabrication

facilities would be impeded without the claimant to occasionally change the filters and that ar
conditioning itself was merely a comfort measure, incidenta to the shipbuilding process. However,
the Board noted evidence that clamart's duties included the continuous changing of filters in the
shipyardbuildingswhere ship fabrication and constructionwas performed, and tha thosefilterswhere
falrication occurred were changed on a frequent basis. The Board reasoned that the evidence
supported the AL Js conclusion that the claimant's work was integral.

Astotheargument that air conditioning is"merely aconfort measure” the Board stated, "[ 1]t

defies common sense to suggest that employer would have incurred the considerable expense of
installing and maintaining an air-conditioning system for the past fifty yearsif sucha systemwere not
requiredinorder for enployer to operatea competitive shipbuil ding operation in the Commorwedth
of Virgina.

Employer also argued that the claimant's duties have no traditional maritime characteristics,

but rather, aretypical of "support services' performedin any industrial seting. However, the Board
noted that reliance on this reasoning regarding support services is misplaced, as this rationale has
previoudy been regjected as atest for coverage. Moreover, the Board, inits earlier decision in this
case, expressly stated that the standard for coverage does not concern whether the claimant's duties
were more maritime specific than those conduded in non-maritime settings.

Next, the Board rejected the employer's contention that the evidence does not establish that

vertilationin the fabri cation shop would be impeded without the clamant's work changing thefilters
inthoseareas. "It would be inconsistent with the Supreme Court'sdecisionin Sciwalb [ Chesapeake
& Ohio Ry. Co. v. Schwalb, 493 U.S. 40, 23 BRBS 96 (CRT)(1989)] to require claimant to
demondrate with specific evidence, such as the level of particulaes in the air in the shipyard
falricationshops or thefrequency with which air conditioning filtersrequire changing, theeffects of
clamant's faillure to perform her job....Moreover, clamant is not required to demonstrate that the
effectontheair conditioning sysemwould be immediae were she not to replace thefilter rather, her
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work isconsidered esential if her faluretoreplace the filters would eventud ly impede theoperation
of the air conditioning system."

Asthe only evidence of record supportsthe conclusion that the claimant's work was essentid

to the continued functioning of theemployer'sshipyard'sair conditioning system, and that this system
wasintegral to the employer's shipyard operations, the [ALJs] finding of Section 2(3) coverage was
affirmed.

Topics 1.7.1 Status''Maritime Worker" (""Maritime Employment'')
Christensen v. Georgia-Pacific Corp, 279 F.3d 807 (9th Cir.2002).

[ED. NOTE: While the forum for "905(b) negligence claimsisfederd didrict court, the Ninth
Circuit'sgeneral language as to "coverage”" under the LHWCA is noteworthy hee.]

Atissueinthis "905(b)" clam[33 U.S.C. 905(b)] waswhether thedistrict court had properly

granted amotion for summary judgment when it held that, as a meatter of law, the injury wasnot a
foreseegble result of the appellee's acts. The Ninth Circuit reversed, finding that genuine issues of
material fact existed as to breach of duty and proximate cause that must be resolved at trial.

Under Section 905(b), a clamant can sue a vessda for negligence under the LHWCA.

However the Supreme Court has limited the duties that a vessel owner owes to the stevedores
working for himor her. Scindia Steam Navigation Co. v. De Los Santos, 451 U.S. 156, (1981) (A
vessel owes three duties to its stevedores: the turnover duty, the active control duty, and the
intervention duty.).

In Christensen, theNinth Circuit noted that " Coverage does not depend upon the task which

the employee was performing a the moment of injury.” [Ninth Circuit cites Brady-Hamilton
Stevedore Co. v. Herron, 568 F.2d 137, 140 (9th Gr. 1978); H. Rep. No. 98-570, at 3-4 (1984),
reprinted in 1984 U.S.C.C.A.N. 2734, 2736-37.] The court found that claimant "was engaged as a
stevedoreand routinely worked a load ng and unloading cargo from ships. Therefore, heis covered
by the LHWCA."

Topics 1.7.1 Status-"Maritime W orker

Watkins v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 21(2002).
Held, a claimant's work emptying trash barrels from the side of a ship under condruction

constitutesmaritimeemploymentasitis integra tot he shipbuilding and repair process, and moreove,
is in furtherance of the employer's compliance with a federal regulation. Here the claimant was
assigned to employer's Cleaning and Janitorial Department as a cleaner. Thefirst half of her shift she
drove a barrel dumpster, which is a machine tha emptiesdebrisfrom 55-gdlon drums. She or her
partner drove the dumpster to the ships sides, where the dumpster would pick up the full drums and
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dump them into the machine. The barrels contained trash and shipbuilding materials such aswelding
rods and strips of iron. The claimant testified that the shipbuilders would fill the barrels during the
course of the day, and t he crane would take the full barrels off the vessel s and placethe barrels at the
ships sides. In addition, the claimant and her partner would drive around to other shipyard buildings
and dump dumpsters.

This case is a'so noteworthy as to the Board's treatment of the Section 20(a) issue. The

Director had argued that the ALJ should have given the claimant the benefit of the Section 20(a)
presumption as to jurisdiction. The Board stated that it "need not address the general scope of the
Section 20(a) presumption in coverage cases, as the courts have held that the Section 20(a)
presumptionisnot applicabl e to the legal interpretationof the Act's coverage provision.” The Board
then cited to several circuitsthat support thisview. However, the Board neglected to point out that
severd circuits hold opposing views.

Topic 1.7.1 STATUS—M aritime Worker”

Buckv. General Dynamics Corp/Electric Boat Corp.,____ BRBS___ (BRB N0.02-0534) (April 24,
2003); Rondeauv. General Dynamics Corp/Electric Boat Corp.,____ BRBS___ (BRB No. 02-0535)
(April 24, 2003).

At issue in these companion cases was whether the enployer was ertitled to summary
decision as a matter of law where the ALJs conduded that the claimants’ work was not integral to
the shipbuildingand repair process. Therelevant factsconcerning theclaimants’ job duties, asalleged
by the employer and accepted by the AL Jsare: 1) the only relationship between the claimants’ duties
and the shipbuilding process was to administer workers' compensation claims for all Electric Boat
employees; and 2) theresponsibilitiesof aworkers' compensation adjuster at Electric Boat include
adjustingworkers’ compensation claims using anew computer system, setting up payment schedules,
organizingfiles, and reporting to supervisors. Further, themotionsfor summary decision averred that
claimant Buck did not enter the shipyard to fulfill hisjob duties, and that Claimant Rondeau entered
the shipyard four times to interview superviors in cornedion with weekly safety meetings with
depar tment

and yard supervisors and superintendents.

The claimants contend that their responsibilitiesresulted in injured employees’ being returned
to the work force as soon as possible, and thus that their work was integrd to the shipbuilding
process. The Board noted pertinent case law. Sanders v. Alabama Dry Dock & Shipbuilding Co.,
841F.2d 1085, 21 BRBS18(CRT) (11" Cir. 1988), rev’g 20 BRBS 104 (1987) (Held, |abor relations
assistant was covered under 8 2(3)); Chesapeake & Ohio Ry. Co. v. Schwalb, 493 U.S. 40, 23 BRBS
96(CRT)(1989)(Held, it has been clearly decided that, aside from the specified occupations [in
Section 2(3)], land-based activity...will be deemed maritime only if it isan integral or essertial part
of loading or unloading [or building or repairing] avessd.” Coverage “isnot limited to employees
who aredenominated ‘longshore’ or who physicaly handlethe cargo.”); American Stevedoring, Ltd.
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v. Marinelli, 248 F.3d 54, 35 BRBS41(CRT) (2d Cir. 2001), aff’g 34 BRBS112 (2000)(Union shop
steward covered.). [However, subsequently the Eleventh Circuit observed that the “significant
relationship” test for coverage used in Sander s was rejected by the Supreme Court in Schwalb.]

The Board foundthat the claimants’ attempt to establish that they interacted with employees
and supervisorsto the extent the clamants did in Sanders and Marinelli was not borne out by the
portion of their depositions atached to the employer’ s motions for summary decison. Based onthe
evidence, the Board found that the ALJs had rationally conduded tha they could not infer that the
clamants falure to perform ther jobs would eventualy lead to work stoppages or otherwise
interrupt the shipbuilding and repair adivities at the employer’s shipyard.

Topic 1.7.1 Status—Maritime Worker”
Dickerson v. Mississippi Phosphates Corp., __ BRBS___ (BRB No. 02-0547) (April 29, 2003).

In this case involving situs and datus, the claimant fell off of a ladder while welding in
employer’ sphosphoric acid plant located about 100 feet from thewater’ sedge. Employer’ schemical
plant manufacturesfertilizer andison anavigable waterway. T he plant takesin phosphoric rock
by vessd, convertsitinto sulfuricacid and then phosphoricacid, andthe phosphoric acid ismade into
afertilizer. Thefertilizer leaves the plant by rail, truck or barge. The claimant described his job as
requiring him to weld pipe and operate forklifts, cherry pickers, and frontend loaders. Hissupervisor
stated that the claimant’s work required him to perform alot of sed fabrication work, some
expanson work in the plart, some pipefitting, and foundation work for machinery. The claimant
conceded that he never loaded or unloadedvessels, and did not mairtain or repair any equi pment used
in the loading or unloading of avesel. For two weeks during his employment, the clamant did
remove wood pilings from the water’ s edge

The Board affirmed the ALJ's finding that the piling removal work was not covered
employment as there was no evidence establishing that the removing of the pilings from the water’s
edge was relded to the loadng, unloading, bulding, or repairing of avessel, or to building or
repairing a
harbor facility used for such activity. Moreover, the Board found that this case was distinguishable
from other cases involving “covered” employees working in loading operations at fertilizer plants,
asthe daimant’ s work herein was notintegral to the loading and unloading. Thus, the Board uphed
the ALJ s determination that the claimant was not an employee covered under the LHWCA.

Turning to situs the Board determined that the ALJ had correctly found that there wasnot
acovered situs. The Board noted that for coverage, onemust look to the nature of the place of work
at the moment of injury and that to be considered a covered situs, alandward site must be either one
of the sites specifically enumerated in Section 3(a) or an adjoining area customarily used by an
employer in loading, unloading, repairing, dismantling or building avessel. The Board noted that an
“adjoining ared’ must therefore have a maritime use. It upheld the ALJs determination that this
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phosphoric acid plant was solely used in the fertilizer manufacturing process and had no relation to
any customary maritime adtivity. The Board further rejected the clai mant’s contention that hisinjury
occurred on acovered situs merely because employer’ sentire facil ity abuts navigable waters and has
adock area on the property.

The Board noted prior case law distinguishing aplant from its dockswhen a worker worked solely
inthe plant.

Topic1.11.7 Jurisdiction—Exclusions to Coverage: Clerical/secretarial/security/data processing
employees

Boone v. Newport News Shipbuilding & Dry DockCo., ___ BRBS___ (BRB Nos. 02-0414 and 02-
0414A) (March 5, 2003).

In this coveragecase the enployer alleges that the AL Jused an overly narrow definition of
the term “office” to determinethat the claimant wasnot excluded from coverage pursuant to Section
2(3)(A) of the LHWCA. The Board noted that in Williamms v. Newport News Shipbuilding & Dry
Dock co., 47 F.3d 1166, 29 BRBS 75(CRT)(4th Cir. 1995) (table), vacating 28 BRBS42 (1994), the
Fourth Circuit held tha the AL Jfail ed to consider “ the ultimete questions whether Petitioner’sduties
wereexclusively clericd and performed exclusvely in abusiness office” Initspreviousdecision on
reconsideration in the present case, the Board agreed with the Director’s position that the legidative
higory regarding Section 2(3)(A) indicated that theterm “ office” modified the term “clerical,” and
that only clerical work performed exclusively in abusiness office was intended to be exduded. On
remand, the ALJ had found that while the term “business office” was not defined by gatute or
pertinent case law, it was generally understood to be an enclosed or semi-enclosed area whichwas
likey to be characterized by the presence of desks, chairs, telephones, computer terminals, copy
machines and perhaps book shelves The AL Jfound that this contraged with awarehouse, which
isalarge open areawhere suppliesare received, stored and dispensed. Inthe ingant case, the Board
found that these determinations by the ALJ were rational.

The ALJnext found that the claimant’ smain work areain theinstant case wasin awarehouse
and that computer work, telephoning, copying and other traditional business office functions would
not have been performed inthat area. Thus, the ALJ concluded that the claimant did not work
exclusvdy in a business office. The ALJ based this finding on the photographs submitted by
employer, clamant’s affidavit, and clamant’s testimony at the hearing, al of which he found were
uncontradicted. The employer contended that the claimant’ s work area should be characterized as
a“rolling business office.” However, the Board further noted that the |egidative higory of Section
2(3)(a) revealsthe intent to exclude employeeswho are*confined physically and by function to the
adminigtrative areasof the employer’ soperaions.” See 1984 U.S.C.C.A.N. 2734, 2737. The Board
noted that the ALJ considered the function of the claimant’s work area and concluded that it was a
warehouse floor and not a “business office,” and found that thisfinding was rational and supported
by substantial evidence.
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Topic 1.11.8 Exclusions—Employed by a club, camp, recreational operation, restaurant,
museum, or retail outlet

Boomtown Belle Casino v. Bazor, 313 F.3d 300(5th Cir. 2002).
Indenying satustotheclaimant, the Fifth Circuit held that a floating casinois a "' recreational

operation," and thus comeswithinthe Section 2(3) (B) excluson. Thecourt foundthat thisexduson
turns as an initial matter, on the naure of the employing entity, and not on the nature of the duties
an employee performs. " The plain language of [the section] excludes from coverage *‘individuals
employed by a club, camp, recreationa operation, restaurant, museum, or retail outlet' without
reference to the nature of the work they do."

The Fifth Circuit further found that the clamant did not have"situs" whenit stated, "Whether

an adjoining areaisa Section 3(a) stusisdetermined by the nature of the adjoining area a the time
of inury." Inthe instant case, & the timeof the decedert's groke, the Boomtown facility had yet to
be used for a maritime purpose. Nobody had loaded or unloaded cargo, and nobody had repaired,
dismantled, or built a vessel.

TOPIC 2

Topic 2.2.13 Occupational Diseases: General Concepts

[ED. NOTE: The following isincluded for informationd value only.]

Stavenjord v. Montana State Fund, Mont., ___Mont. ___ (Mont. S. Ct. No. 01-630)(April 1, 2003).
Citing equd protection arguments, the Montana Supreme Court ruled that it is

unconstitutional for workers' compensationrulesto treat o ccupational diseasesdifferertly from other
job related injuries.

Topic 2.2.13 Occupational Disease: General Concepts
Norfolk & Western Railway Co. v. Ayers, ___U.S.___ (March 10, 2003)(No. 01-963).

The Court held that former employees canrecover damagesfor menta anguish caused by the
“genuine and serious’ fear of developing canca where they had already been diagnosed with
asdbestoss caused by work-relaed exposure to asbedos. Thisadherestotheline of casesprevioudy
set in motion by the Court. See Metro-North Commuter R. Co. v. Buckley, 521 U.S. 424
(1997)(When the fear of cancer “accompanies a physical injury,” pain and suffering damages may
indude compensationfor that fear.) The Court noted that therailroad’ s expert acknowledged that
ashedoss putsaworker in ahaghtened risk categoryfor ashestos-relat ed lung cancer, aswell asthe
undisputed testimony of the claimants expert that some ten percent of asbestos's suffers have died
of mesothelioma. Thus the Court found that clai mants such as these would have good cause for
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increased gpoprehengon about their vulnerability. The Court further noted t hat the claimants must il
prove that their asserted cancer fears are genuine and serious.

[ED. NOTE: Mesotheliomais not necessarily preceded by asbestosis.|

Topic 2.2.4 Injury—Physical Harm as an Injury
Jones v. CSX Transportation, 287 F.3d 1341 (11th Cir. 2002).

[ED. NOTE: This caseisincluded for informationd purposes only.]
This is a clam under the Federa Employers Liability Act (FELA) for emotiona distress

damagesbased on thefear of contracting cancer. Thedistrict court dismissed that claim becausethe
plaintiffs made no showing of any objective manifestations of their emotional distress. In upholding
that dismissal, the circuit court found that by requiring an objective manifestation it could avoid
"unpredictable and nearly infinite liability." 1t noted that several other circuits also require objective
manifestations, and that this includes some that have dealt with Jones Ad claims. The plaintiffs had
based their claimsfor enotional distress on M etro-NorthCommuter R.R. Co. v. Buckley, 521 U.S.
424 (1997) (Held, aworker exposedto asbestos couldnot recover for negligently inflicted emotional
distress based on his fear of contracting cancer until he exhibited symptoms of a disease.) The
plaintiffs in Jones argued that they had exhibited symptoms of an asbedos-related disease, i.e.
asbestosis. However, because the sole ground of CSX'smotion was the plantiffs' failure to show
objective marifestations of their emotional ddress and because the district court granted partial
summary judgment on this basis alone, the circuit court did not address the question of whether
Buckley permits recovery for the plaintiffs fear of contracting cancer when they have exhibited
symptoms of an ashestos-related disease but not of cancer spedfically.

Topic 2.2.4 Definitions—Physical Harm as an Injury
[ED. NOTE: The following FECA caseis included for informationd value only.]
Moe v. United States of America, ___F.3d __ (No. 02-35198) (Nirnth Circuit April 18, 2003).

Here the Ninth circuit held that psychologicd injury accompanied by physcd injury,
regardliess of the order in which they occur, is within the scope of the Federal Employee's
compensationAct (FECA). Intheinstant case, the federal employee suffered from Pos=Traumatic
Stress Disorde (PTSD) after someone went on a shooting rampage at a medica facility. The
employee’'s PTSD aggravated her preexisting ulcerative colitis, requiring the removal of her colon.
The Ninth Circuit saw no reason for the chronological order of physica and psychological injuries
to impact FECA’s scope.

Topic 2.2.7 Natural Progression
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Delavare River Stevedores, Inc. v. Director, OWCP, 279 F.3d 233 (3rd Cir. 2002).
At issue here was whether the clamant's condition was a natural progression of an original

injury or the result of an aggravation or acceleration. In addressing the issue, the court agreed with
the Board's assessment that "[i]f the conditions of a damant's employment cause him to become
symptomatic, even if no permanent harm results, the clamant has sustained an injury within the
meaning of the Act" and that "where claimant's work results in a temporary exacerbation of
symptoms, the employer at thetime of thework eventsleading to thisexacerbationisresponsble for
the resulting temporary total disability.” The court then cited gpprovingly the last responsible
employer rule as gpplied by Kelaita v. Director, OWCP, 799 F.2d 1308 (9th Cir. 1986) ("If on the
other hand, the[subsequent] injury aggravated, accel erated or combined with claimant's prior injury,
thus resulting in claimant's disability, then the [ subsequent] injury isthe compensableinjury, and [the
subsequent employer] is...responsible..."). Lastly, the court agreed withthe Board that "[t] hefact that
the earlier inury was the precipitant event' is not determinative.” T he determinative question is
whether the claimant's subsequent work aggravated or exacerbated the claimant's condition first
manifested earlier.

Topic 2.2.10 Employee’s Intentional Conduct/Willful Act of 3" Person

[ED. NOTE: The following Michigan caseisinduded for informationd value only.]
Daniel v. Department of Corr., Mich(No. 120460)(Mich. Supreme Court)(March 26, 2003).

The Michigan Supreme Court ruled tha a worker disciplined for sexual harassment is not
eligible for depression-related compensation benefits since the injury was caused by intentional and
willful action. The court distinguished intentional and willful misconduc of a quas-criminal nature
fromthat of gross negligence where aworker can recover despite his responsbility for an injury.
Herea probationofficer had propostioned severd femalea torneys and later aleged that he had felt
“harassed.” by hisaccusers aswel as by his supervisor who had suspended him.

Topic 2.13 Wages
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Custom Ship Interiors v. Roberts, 300 F.3d 510 (4th Cir. 2002), cert. denied, 123 S.Ct. 1255 (2003).
Regular per diem payments to employees, made with the employer's knowledge that the

employee was incurring no food or lodging expenses requiring reimbursement, were includable as
"wages' under the LHWCA.
The claimant was injured while remodeling a Carnival Cruise Line Ship for Cusom Ship

Interiors. Custom Ship'semployment contract entitled the daimant to per diem paymentswithout any
restrictions. Carnival provided free room and board to its remodelers and Custom Ship knew this.
Custom Ship argued that theper diem was a non-taxable advartage.

The court noted Custom Ship'sargument that payments must be subject to withholdingto be

viewed aswages, but did not accept it: "However Cugom Ship miscondruesthe Act'sdefinition of
a‘‘wage.' Whether or not apaymert issubjed to withholding isnot the exclusive test of a“‘‘wage."
Monetary compensation pad pursuant to an employment contract is most often subject to tax
withholding, but the LHWCA does not make tax withholding an absolute prerequisite of wage
treatmernt.

The court explained that because the payments wereincluded as wages under the first clause

of §82(13), Cugom Ship's invocation of the second clause of 88 2(13) is unavailing. "This second
clause enlarges the definition of ‘‘wages to include meals and lodging provided in kind by the
employer, but only when the in kind compensation is subject to employment tax withholding. The
second clause, however, does not purport to spek to the basic morey rate of compensation for
service rendered by an employee under which the case payments in this casefall.” Finaly, the two
member plurality summed up, " The so-called per diem in this case was nothing more than adisguised
wage."

The Dissent noted that the definition of "wages’ found at Section 2(13) requires that awage

be compensation for "service," not a rambursement for expenses. See Universal Maritime Service
Corp. v. Wright, 155 F.3d 311, 319 (4th Gr. 19998).

Topic 2.14 "Child"

Duck v. Fluid Crane & Construction, ___ BRBS ___ (BRB No. 02-0335)(0d. 22, 2002).
Here the Board upheld the ALJ's finding that Sections2(14) and 9 of the LHWCA provide

that a legitimate or adopted child is digible for benefits without requiring proof of dependency but
that anillegitimate child iseligible for death benefits only if she isacknowledged and dependent on
the decedent.

The Board first noted that it has held that it possesses suffid ent statutory authority to decide

substantive questionsof law including the constitutiona validity of statutesand regulationswithin its
jurisdiction. Herrington v. Savannah Machine & Shipyard Co., 17 BRBS 194 (1985); see also Gibas
v. Saginaw Mining Co., 748 F.2d 1112 (6th Cir. 1984).

The Board found that the instant casewas &kinto Mathews v. Lucas, 427 U.S. 495 (1976).
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In Lucas, the Supreme court susta ned provisionsof the Sodd Security Act goveming the eligibility
for surviving children'sinsurance benefits, observing that one of the statutory condtionsof digibility
was dependency upon the deceased wage earner. Although the Social Security Act presumed
dependency for anumber of categoriesof children, including some categoriesof illegitimate children,
it required that the remainingillegitimate childrenprove actud dependency. The Court held that the
"staute does not broadly discriminate between legitimates and ill egitimat es without more, but is
caefully tuned to aternative considerations." Lucas, 427 U.S. at 513. The presumption of
dependency, observed the Court, is withhdd only inthe asence of any significant indication of the
likelihood of actud dependency and wher e the factor sthat giveriseto apresumption of dependency
lack any substantial rel aion to thelikelihood of actud dependency. In identifying these factors, the
Court relied predominantly on the Congressiona purposein adopting the statutory presumptions of
dependency, i.e., to serve administrative convenience.

Applying the court'sholding in Lucas, Section 2(14) does not "broadly discriminate between

legitimates and illegitimates, without more” but rather is "carefully tuned to alternative
considerations' by withholding a presumption of dependency to illegitimate children "only in the
absenceof any dgnificant indication of the likelihood of actual dependency.” Lucas, 427 U.S. at 513.
The Board found that the LHWCA's distinction between legitimate and illegitimate children is
reasonable, for as the Court stated in Lucas, "[i]t is clearly rational to presume [that] the
overw helming number of | egitimate children are actudly dependent upon their parentsfor support,
" Lucas, 427 U.S. at 513, while, in contrast, illegitimate children are not generally expected to be
actually dependent on thar fathers for support.

Topic 2.2.16 Definitions—O ccupational Diseases and the Responsible Employer/Carrier
Stevedoring Services of America v. Director, OWCP, 297 F.3d 797 (9th Cir. 2002).
The "last employer doctrine’ doesnot contemplate merging two separate hearinglossclaims

into one. Here the claimant had filed two separae hearing loss clainms based ontwo separaereliable
audiograms. There was no dispute that theclaimant'sjobs at both employerswerebothinjurious. The
NinthCircuit, inoverrulingboththe ALJandtheBoard, notedthat, "[ nJo caseholdsthat twoentirey
separateinjuriesare to be treated as one when the first one causes, or isat least partidly responshble
for, arecognized disability."

The Ninth Circuit explained that, "[I]t is clear that had the first dam been dedlt with

expeditioudy, thesecond claim would have been considered aseparateinjury....It wasonly fortuitous
that the case was del ayed to the point that the second d aim became part of the same dispute. It istrue
that the ‘‘last employer doctrine' is a rule of convenience and involves a certain amount of
arbitrariness. However, the arbitrariness does not extend to an employer being liable for a clam
supported by adeterminative audiogram filed previoudy against aseparateemployer that simply has
not been resolved.”

The court opined that, "[T]reating the two dams separatdy is supported by sound public
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policy principles. n hearing loss cases, aclamant is likely to continue working even after the onset
of disability. If alater audiogramis conducted--something the claimant will undoubtedly undergoin
the hope of getting compensated for any additiona injury--thefirst employer can smply point to the
later audiogram as *‘ determinative and hand off the burden of primeary liability."

Topic 2.2.16 Occupational Diseases and the Responsible E mployer/Carrier

New Orleans Stevedores v. Ibos, 317 F.3d 480 (5th Cir. 2003).
In this mater, where the worker had mesothdioma, the Fifth Circuit followed the Second

Circuit's ruleannunciated in Travelers Ins. Co. v. Cardillo, 225F.2d 137 (2d Cir. 1955) that li abil ity
under Section 2(2) of the LHWCA rests with the last maritime employer regardless of the absence
of actual causal contribution by the find exposure. Employer in the instant case had argued thet it
could not beliablebecause of the worker'smesot heiomaand tha disesse's latency period. However,
infollowing Cardillo, the Fifth Circuit found that alink between exposurewhile working for the last
employer and the development of thedisabling condition was not necessary.

The Fifth Circuit has previoudy held that, after it is determined that an employee has made

aprimafacie case of entitlement to berefitsunder the LHWCA, theburden shiftsto theemployer to
prove either (1) that exposureto injuriousstimuli did not cause the empl oyee's occupational disease,
or (2) that the employee wasperforming work covered under the LHWCA for asubsequent employer
when hewas exposed to injurious stimuli. Avondale Indus., Inc. v. Director, OWCP [Cuevas], 977
F.2d 186, 190 (5th Cir. 1992).

The Fifth Circuit also ruled tha the employe wasnot entitled to a credit for the clamant's

settlement rece pts from prior maritime employers. Judge Edith Jones issued a vigorous dissert on
thisisaue.

Topic 2.5 " Carrier"

Weber v. S.C. Loveland Co. (Weber 111), 35 BRBS 190 (2002).
Previoudy in Weber I, 28 BRBS 321 (1994), and Weber 11, 35 BRBS 75 (2001), the Board

held that aworker (with status) injuredinthe Port of Kingston, Jamaica, had situs and therefore, was
covered by the LHWCA. The now-insolvent employer had two insurance policies with different
carriers. One policy insured the employer for LHWCA coverage within the U.S. and the other policy
insuredthe employer in foreignterritories, but did not include an LHWCA endorsement. Besidesthe
issue of juridicion, at issue previoudy had been which of the two, if any, insurers was on the risk
for longshore bendits at the time of the daimant's injury and is therefore liable for benefits.

Of significancein Weber III are: (1) the issues of scope of authority to decide carrier issues
and (2) whether the employer is entitled to Section 8(f) rdief.
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In finding that it had authority to decide the matter, the Board distinguished Weber 11 from

Temporary Employment Services, Inc. v. Trinity Marine Group, Inc. (TESI), 261 F.3d 456, 35BRBS
92 (CRT) (5th Cir. 2001) (Contractual disputes between and among i nsurance carriersandemployers
which do not involve the claimant's entitlement to benefitsor which party is responsible for paying
those benefits, arebeyond the scope of authority of the ALJ and the Board.). The Board noted that
Weber I1I doesnot involve indemnification agreementsamong employers and carriers, but presents
atraditional issue of which of the employer's cariersis liable.

The Board aso found that the employer was not in violation of Section 32 (failureto secure

LHWCA insurance coverage) and thus could assert a Section 8(f) clam. The Director had argued
that the enployer wasnot entitled to Section 8(f) relief becausethe employer did not havelongshore
coveragein Jamaica. The Director citedtheBoard'sdecisonin Lewis v. Sunnen Crane Services, Inc.,
34BRBS57, 61 (2000), in which the Section 8(f)(2)(A) bar wasapplied to prevent an empl oyer from
obtaining Section 8(f) relief due to its non-compliance with Section 32, and argued that Lewis is
dispositive of thisissue.

Employer disagreed and countered that it had sufficient coveragefor all work-related injuries

as of the date of the claimant's inury, because, as of that date, injuries which occurred in foreign
territorial waters had not been held covered under the LHWCA. Acoordingly, the employer argued
that it complied with Section 32. The Board found that Lewis was distinguishable from Weber Il and
therefore, does not control. T he Board found that in Weber 11, the employer purchased insurance
appropriate for covering the claimant's inuries under the statute and case law existing at that time.
It was not until the Board's decision in Weber I that an injury in the Port of Kingston was explicitly
held to be compensable under the LHWCA. I n Weber I, the Boar d's holding rested on cases holding
that "navigable waters of the United States' could include the "highseas.” Thus, the Board held tha
Section 8(f)(2)(A) is not applicable to the facts of this case and does not bar the employer's
entitlement to Section 8() relief.

Topic 2.13 Wages
Custom Ship Interiors v. Roberts, 300 F.3d 510 (4th Cir. 2002), cert. denied, 123 S.Ct. 1255 (2003)..

Regular per diem payments to employees, made with the employer's knowledge that the

employee was incurring no food or lodging expenses requiring reimbursement, were includable as
"wages' under the LHWCA.

The claimant was injured while remodeing a Carniva Cruise Line Ship for Cusom Ship

Interiors. Custom Ship'semployment contract entitled the d ai mant to per diem paymentswithout any
restrictions. Carnival provided free room and board to its remodelers and Custom Ship knew this.
Custom Ship argued that theper diem was a non-taxable advartage.

The court noted Custom Ship's argumert that payments must be subject to withholding to be

viewed as wages, but did not accept it: "However Custom Ship misconstruesthe Act's definition of
a‘'‘wage.' Whether or not a paymert is subject to withholding is not the exclusvetest of a‘‘wage.”
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Monetary compensation paid pursuant to an employment contract is most often subject to tax
withholding, but the LHWCA does not make tax withholding an absolute prerequisite of wage
treatment.

The court explained that because the payments were included as wages under the first clause

of 88 2(13), Custom Ship'sinvocation of the second clause of 88§ 2(13) is unavailing. "T his second
clause enlarges the definition of ‘‘wages to include meas and lodging provided in kind by the
employer, but only when the in kind compensation is subject to employment tax withholding. The
second clause, however, does not purport to spesk to the basic money rate of compensation for
servicerendered by an employee under which the case payments in this casefall.” Finaly, the two
member plurality summed up, "Theso-called per diemin this case was nothing more than a disgui sed
wage."

The Dissent noted that the definition of "wages' found at Section 2(13) requires that awage

be compensation for "service," not a rambursement for expenses. See Universal Maritime Service
Corp. v. Wright, 155 F.3d 311, 319 (4th Gir. 1998).

Topic 2.14 "Child"

Duck v. Fluid Crane & Construction, ___ BRBS___ (BRB No. 02-0335)(0d. 22, 2002).
Here the Board upheld the ALJ's finding that Sections2(14) and 9 of the LHWCA provide

that alegitimate or adopted child is eligible for benefits without requiring proof of dependency but
that anillegitimate child is eligibdefor death benefits only if she isacknowledged and dependent on
the decedent.

The Boardfirst noted that it hasheld that it possessessufficient statutory authority to decide

substantive questionsof law including the constitutional validity of statutesand regulationswithin its
jurisdiction. Herrington v. Savannah Machine & Shipyard Co., 17 BRBS194(1985); see also Gibas
v. Saginaw Mining Co., 748 F.2d 1112 (6th Cir. 1984).

The Board found that the instant casewas &kinto Mathews v. Lucas, 427 U.S. 495 (1976).

In Lucas, the Supreme court sustained provigons of the Socid Security Act governing theeligibility
for surviving children'sinaurancebendfits, observingthat one of the statutory cond tionsof digibility
was dependency upon the deceased wage earner. Although the Social Security Act presumed
dependency for anumber of categories of children, including some categories of illegitimate children,
it requir ed that the remaining illegitimate children prove actua dependency. The Court held that the
"staute does not broadly discriminate between | egitimates and illegitimates without more, but is
caefully tuned to alternative considerations." Lucas, 427 U.S. at 513. The presumption of
dependency, observed the Court, iswithhdd only in the asence of any sgnificant indication of the
likelihood of actud dependency and wherethefadtorsthat give rise to a presumption of dependency
lack any substantial relation to the likelihood of actual dependency. In identifying these factors, the
Court relied predominantly on the Congressional purpose in adopting the statutory presumptions of
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dependency, i.e., to serve administrative convenience.
Applying the court'sholding in Lucas, Section 2(14) does not "broadly discriminate between

legitimates and illegitimates, without more,” but rather is "caefully tuned to alternative
considerations' by withholding a presumption of dependency to illegitimate children "only in the
absenceof any significant indication of the likelihood of actual dependency.” Lucas, 427 U.S. at 513.
The Board found that the LHWCA's dginction between legitimate and ill egitimate children is
reasonable, for as the Court stated in Lucas, "[i]t is clearly rationd to presume [that] the
overw helming number of legitimate children are actualy dependent upon their parents for support,
" Lucas, 427 U.S. at 513, while, in contrast, illegitimate children are not generally expected to be
actually dependent on their fathers for support.

Topic 2.21 “Vessel”

[ED.NOTE: Thefollowing federd digtrict court casesareincluded for informationa purposes only. |

Ayers v. C&D General Contractors, 2002 WL 31761235, 237 F.Supp. 2d 764 (W.D. Ky. Dec. 6,
2002)
Herethe widow of aworker killed while removing supportsfrom adock settledthe LHWCA

cam but subsequently filed third party actions under the generd maritime law and the Admiralty
Extenson Act. At issueinthethird party action was whether "water craft excluson” excluded this
clam since the worke had been working underneath a barge The court concluded that the clam
should not be excluded since the barge was not used for trangportation but merdly aided the work
under the dock.

Topic 2.21 “Vessel”

[ED.NOTE: Thefollowing federd digrict court casesareincluded for informationa purposes only. |

Ayers v. C&D General Contractors, 2002 WL 31761235, 237 F.Supp. 2d 764 (W.D. Ky. Dec. 6,
2002)
Herethe widow of aworker killed while removing supportsfromadock settled the LHWCA

clam but subsequently filed third party actions under the gereral maritime law and the Admiralty
Extensgon Act. At issueinthethird party action was whether "water craft excluson™ excluded this
clam since the worker had been working under neath abarge. The court concluded that the clam
should not be excluded since the barge was not used for transportation but merely aided the work
under the dock.

TOPIC 3
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Topic 3.2.2 Other Exclusions—Willful Intention
[ED. NOTE: The following Michigan caseisinduded for informationd value only.]
Daniel v. Department of Corr., Mich(No. 120460)(Mich. Supreme Court)(March 26, 2003).

The Michigan Supreme Court ruled tha a worker disciplined for sexual harassment is not
eligible for depression-related compensation benefits since the injury was caused by intentional and
willful action. The court distinguished intentional and willful misconduc of a quas-criminal nature
from that of gross negligence where aworker can recover despite his responsbility for an injury.
Hereaprobation officer had propositioned several femd eattorneysand later alleged that he had felt
“harassed.” by hisaccusers aswel as by his supervisor who had suspended him.

Topic 3.4.1 LHWCA, Jones Act, and State Compensation

[ED. NOTE: The following Social Security Disahility offset case is included for informational
value]

Sanfilippo v. Jo Anne B. Barnhart, Commissioner of Social Security, ___ F.3d ___ (No. 02-
2170)(3rd Gir. April 10, 2003).

At issue hereishow alump sum workers compensation settlement will offset the worker’s
social security disability payments. Here the clamant’s Socid Security disability insurance benefit
was reduced by his workers' compensation benefit. Subsequently the worker settled his workers
compensation clam for alump sum. The Socid Security Administration chose to offset this lump
sum by continuing to mak e the same monthly setoffs until the lump sumamount is reached (a period
of 4.3 years). The worker argued that the setoff of the lump sum award should have been prorated
over hislife expectancy (1,487 weeks). The Third Circuit noted that when an individual’ sworkers
compensation benefitsare paid in a lump sum, the Social Security Act requires the Commissioner to
proratethe lump sum payment and “ goproximate asnearly as practicebl €' therate at whichtheaward
would have been paid on a monthly basis “In sum, we find nothing irrational about applying a
periodic rate recdved prior to a lump-sum <ettlement to determine the offset rate that will
approximaeasnearlyas practicabl e the hypothetical, future period rate of the lump-sum settlement.”

TOPIC 4

TOPIC 5
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Topic 5 Generally
In Re: Kirby Inland Marine, 2002 WL 31746725, 237 F.Supp. 2d 753 (S.D. Tex. Dec. 2, 2002).

This matter involves athird party action commenced after alongshoreman was injured when

he fdl fromthe deck of avessel onto the hopper. After the longshoreman filed his 905(b) Actionin
statecourt, the vessel owne filedunder the Limitation of Vessel OwnersLiallity Act, 46 U.S.C. 181
et seg. to stay the date court action pending the Limitati on proceeding. The longshoreman stipul ated
that the federal court had exclusive jurisdiction over the limitation action and that he would not try
to enforce a905(b) judgment in excessof the declared val ue of the vessel until the Limitationaction
had been determined. However, since the 905(b) Action included claimsby other corporate entities
for indemmification and contribution, the federal district court would not lift the stay sincethere was
no assurance by these "other plaintiffs’ that they would not seek enforcement prior to the
determination of the Limitation action.

Topic 5.1 Exclusiveness of Remedy and Third Party Liability

Riley v. F A Richard & Associates Inc; Ingalls Shipbuilding; and Hyland, (Unreported) (No. 01-
60337) (August 1, 2002) (5th Cir. 2002).

At isaue herewaswhet her aclaim filed against an employer, asdf-insured administrator, and

anindividual of that administrator, was properly removed fromstate court tofederal court and then
ultimately dismi ssed by thefederal district court. Thelongshoreclaimant (Riley) asserted that Hyland,
anurseemployee/agent of F A Richard, posed as Riley'smedical casemanager andthat Hyland, while
purportingto assist Riley in obtaining appropriate medical care, engaged in ex parte communications
with Riley's doctor. According to Riley, these communications caused the doctor to reverse his
opinonregarding the nature and causation of Riley's back condition. After contact with Hyland, the
doctor concludedthat anatural progression of Riley'scongenital spondylolisthesiscaused Riley'sback
pain rather than the work-related accident. In asuit filed in Mississippi state court, Riley alleged that
Ingdls and FA Richard established acloseworking relationship with the Orthopaedic Group, where
numerous injured Ingdls employees are sent for treament.

According to Riley, this close relationship allowed Ingalls and F A Richard to exert

inappropriate influence over the Orthopaadic Group's physicians so as to interfere with the medical
treatment of injured Ingallsemployees. Specifically, Riley asserted thefollowing ninestatelaw claims:
(1) intentional i nterference withcontract, (2) breach of fiduciary duty, (3) intertional interferencewith
prospective advantage, (4) medical mal practice by Hyland, asnurse, (5) fraud and misrepresent ation,
(6) negligence, (7) intentionalinfliction of emotional distress, (8) intertional i nterferencewithmedical
careand/or breach of confidentiality of doctor/patient privilege, and (9) intertional interference with
medical care by ex parte communication.

The Fifth Circuit found that Riley did not fraudulently join Ingals in order to avoid federal

diversity andfound that Riley's claim against Ingd Is was nat for wages, conpensation benefits or bad
fath refusal to pay benefits, but rather was "for damages that are completely independent of the
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employer/employee relationship.”
The court concluded that the federal district court lacked both federal quedion juridicion

and divergty jurisdiction over this matter. The court noted that the LHWCA is nothing morethan a
‘* statutory defense' to a state-court cause of action and that the LHWCA does not create federal
subject matter jurisd ction supporting removal.

Topic 5.2 Third Party Liability

Diamond Offshore Co. v. A & B Builders, Inc., 302 F.3d 531 (5th Cir. 2002)[PDF].

This 905(b) summary judgment case concerning whether there has been a kreach of an

indemnity provision in a contract, has an extensive discussion of "situs' and "status' under the
OCSLA. The matter was remanded for supplementation of the record in order for there to be a
determnationasto if there wasa genuine issueof material fact asto whether the repair contractor's
employee'sinjury on an offshoredrilling rig qualified asan OCSL A situs so that the contractor could
vdidly contract to indemnify the operator of the rig with respect to the injury. The court noted that
because an employee of acontractor repairing an offshore drilling rig was injured on navigable water
(quaifying for benefits under the LHWCA) did not preclude the posshility of also qudifying for
benefits under the OCSLA. If the worker qualified for berefits directly under the OSCLA, the
contractor could validly contract to indemnify the rig operator as to the worker's injury.

Topic 5.2.1. Exclusiveness of Remedy in Third Party Liability Generally

Christensen v. Georgia-Pacific Corp, 279 F.3d 807 (9th Cir. 2002).

[ED. NOTE: While the forum for "905(b) negligence claims is federal district court, the Ninth

Circuit'sgenera language as to "coverage" under the LHWCA is noteworthy here.]
Atissueinthis"905(b)" claim[33 U.S.C. 905(b)] was whether the district court had properly

granted a motion for summary judgment when it held that, asa matter of law, the injury wasnot a
foreseeable result of the appellee's acts. The Ninth Circuit reversed, finding that genuine issues of
material fact existed as to breach of duty and proximate cause that must be resolved at trial.

Under Section 905(b), a claimant can sue a vessel for negligence under the LHWCA.

However the Supreme Court has limited the duties that a vessel owner owes to the stevedores
working for him or her. Scindia Steam Navigation Co. v. De Los Santos, 451 U.S. 156, (1981) (A
vessel owes three duties to its stevedores: the turnover duty, the active control duty, and the
intervention duty.).

In Christensen, theNinth Circuit noted that " Coverage does not depend upon the task which
the employee was paforming a the moment of injury.” [Ninth Circuit cites Brady-Hamilton
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Stevedore Co. v. Herron, 568 F.2d 137, 140 (9th Gir. 1978); H. Rep. No. 98-570, at 3-4 (1984),
reprinted in 1984 U.S.C.C.A.N. 2734, 2736-37.] The court found that claimant "was engaged as a
stevedoreand routinely worked a |oading and unloading cargo from ships. Therefore, heis covered
by the LHWCA."

Topic 5.2.1 Third Party Liability--G enerally
Mayberry v. Daybrook Fisheries, Inc., Unpublished) (2002 WL 1798771) (E.D. La. Aug5, 2002).

A "905(b) action" isnot avallablewhereit was dock-side, land-based equipment that caused

an injury. For there to be a 905(b) action againg the vessel owner, there must be vessel negligence.
Therefore, thevessel owner isnot liablefor breachingthe"turnoverduty” (failingto warn astevedore
when turning over the ship hidden defects of which the owner should know) since the faulty
equipment was not part of the vessal.

Topic 5.2.1 Third Party Liability—G enerally

In the Matter of The Complaint of Kirby Inland Marine, 241 F. Supp. 2d 721 (S.D. Texas Jan. 15,
2003), 2003 WL 168673.

This proceeding under the Limitation of V essel Owners Liability Act wasfiledinconnection

witha905(b) action. Thedistrict court held that wher e aseaman per forming longshore duties could
have avoided an accident by watching hisstep more carefully, the vessel owner was not liake for
injuriessustained when the ssaman fdl from the man deck into a hopper.

Topic 5.2.2 Indemnification

Diamond Offshore Co. v. A & B Builders, Inc., 302 F.3d 531 (5th Cir. 2002)
This 905(b) summary judgment case concerning whether there has been a breach of an

indemnity provision in a contract, has an extensive discussion of "situs' and "status” under the
OCSLA. The mater was remanded for supplementation of the record in order for there to be a
determinationasto if there wasa genuine issue of material fact asto whether the repair contractor's
employee's injury on an offshoredrilling rig qudified as an OCSLA situs o that the contractor could
vdidly contract to indennify the operator of the rig with respect to the injury. The court noted that
because an employee of acontractor repairing anoffshore drilling rig wasinjured on navigeble water
(qualifying for benefits under the LHWCA) did not preclude the possibility of also qualifying for
berefits under the OCSLA. If the worker qualified for benefits directly under the OSCLA, the
contractor could validly contract to indemnify the rig operator as to the worker's injury.




Topic 5.3 Indemnification in OCSLA Claims

Diamond Offshore Co. v. A & B Builders, Inc., 302 F.3d 531 (5th Cir. 2002)

This 905(b) summary judgment case concerning whether there has been a breach of an
indemnity provision in a contract, has an extensive discussion of "situs' and "status' under the
OCSLA. The matter was remanded for supplementation of the record in order for there to be a
determinationasto if there was a genuine issue of material fact asto whether the repair contractor's
employee's injury on an offshore drilling rig qualified asan OCSL A stusso that thecontractor could
vaidly contract to indemnify the operator of the rig with respect to the injury. The court noted that
because an employee of a contractor repairing an offshore drilling rig was injured on navigald e water
(quaifying for benefits under the LHWCA) did not preclude the posshility of also qudifying for
berefits under the OCSLA. If the worker qualified for benefits directly under the OSCLA, the
contractor could validly contract to indemnify the rig operator as to the worke's injury.

TOPIC 6

TOPIC 7

Topic 7.1 Medical Treatment Never Time Barred
Alexander v. Avondale Industries, Inc., ____ BRBS___ (BRB No. 02-0292) (Dec. 23, 2002).

At issue herewas whet her asubsequent "claim” for temporary disability in conjunction with

medical bendits/surgery was timely. Here the daimarnt's origind claim for permanent disahility
compensation had been dened as the employer had established the availakility of suitable alternate
employment which the claimant could perform at wages equa to or greater than his AWW.
Additionally it should be noted that the claimant was not awarded nomind benefits. Several years
later when the claimant underwent disc surgery the Employer denied arequest for temporary total
disability. The Board did not accept claimant's argumert that Section 13 controlled as thiswas not
a"new" claim. TheBoard then looked to Section 22 and found that while that section controlled, a
modification request at this stage was untimely.

Topic 7.1 Medical Treatment Never Time Barred
Loew's L'Enfant Plaza v. Director (Baudendistel), (Unpublished) 2003 WL 471917 (D.C. Cir).

Circuit Court upheld Board and ALJs rulings that where an enployer gives a blanket

authorization to a claimant to seek proper medica treatment for "any problems’ resulting fromthe
1977 incident, the claimant was entitled to medcd conpensation for his later discovered ailments.
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Herethe employer gavethe broad authorization in 1977 for an éectrica shock. In 1988 the claimant
suffered from venous stad's ulcerations and sought medicd treatment.

Topic 7.3.1 Medical Treatment-Necessary Treatment

Weikert v. Universal Maritime Service Corp., 36 BRBS 38 (2002).
Therequiranents of Section 8 of the LHWCA do not apply to aclaim for medical berefits

under Section 7 of the LHWCA. T he Board held that a claimant need not have a minimum leved of
hearing loss (i.e, a ratable loss pursuart to the AMA Guides) to be entitled to medical benefits.

The Board also reject the employer's assertion that this case was controlled by Metro-North

commuter Railroad v. Buckley, 521 U.S. 424 (1997). Buckley involved arailroad employeewho had
been exposed to asbestos and sought to recover under the Federal Employers Liallity Act, 45
U.S.C. 88 51 et seq. (FELA), medical monitoring costs he may incur as a result of his exposure.
Because Buckley had not been diagnosed with any asbest os-related disease and was not experiencing
any synptoms, the Supreme Court held that he was not entitled to medical monitoring. Besides
coming under another act, the Board specifically noted that in the instant longshore case, the ALJ
specifically found that the claimant has trouble hearing and distinguishing sounds and, thus, has
symptoms of hearing loss.

Next the Board addressed the AL Js delegationto the district director theissue asto whether

hearing aids were a necessty in this matter. While noting that there are several instances where the
district director has authority over certain medicd meatters, the Board sated that it has"declined to
interpret the provisions of Section 7(b) of the [LHWCA], or Section 702407 of the regulations...,
insuch amamer asto excludethe [ALJ] from the administrative process when questions of fact are
raised.” Thus, the Board found, "the issue of whether treatmert is necessary and reasonable where
the parties disagree, is a question of fact for the[ALJ]."

The Board also stated that, " Contraryto empl oyer'scontention, the absence of a precription

for hearing aidsfrom amedical doctor, asrequired by Virginialaw, does not makeclamant ineligible
for hearing aids, or medica benefits, under the [LHWCA] . While clamant must comply with specific
provisions under Virginialaw before heisableto obtain hearing aids, claimant's compliance or non-
compliancewith stater equirement sdoesnot affect theauthority of the [ALJ] to adjudicate claimant's
entitlement to medical benefits under the [LHWCA]."

Topic 7.3.1 Medical Treatment—Necessary Treatment

[ED. NOTE: The following isfor informationa purposes only. ]
Stone Container Corp. v. Castle, |owa Supreme Court No. 02/01-1291 (Felbruary 26, 2003).
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The statesupreme court found that alap top computer isareasonable and necessary appliance

that must be provided to a double amput ee who must stay in atemperaure-controlled environment.
In so holding, the court regjected the employer's argument that a covered appliance had to be
necessary for medical care. The court ruled that an appliance is covered whenit "replaces a function
log by the employee as aresult of the employegswork-rela ed injury. The court reasoned that the
lap top provided the employee with access to the outside world.

Topic 7.7 Unreasonable Refusal to Submit to Treatment
Dodd v. Crown Central Petroleum Corp., 36 BRBS 85 (2002).

This remand involved both a traumatic as well as psychologicd injury. Although finding the

claimant to be entitled to total disahility berefits the AL Jordered the benefits suspended pur suant
to Section 7(d)(4), on the ground that the clamant unreasonaldy refused to submit to medical
treatment, i.e., an examnation whichthe ALJordered and t he employer scheduled. The Board noted
that Section 7(d)(4) requires adual inquiry. Initidly, the burden of proof ison the employe to
establishthat the claimant's refusd to undergo a medicd examination is unreasonable; if carried, the
burden shiftsto the claimart to establish that circumstances justified therefusal. For purposesof this
test, reasonableness of refusd has been defined by the Board as an objective inquiry, while
justification has been defined as a subjectiveinguiry focusing narrowly on the individual daimart.

Here the Board supported the ALJ's finding that the clamant's refusa to undergo an

evdudionwas unreasonable and unjustified, citing the pro se claimant's erroneous belief that he has
the right to determine the alleged independence and choice of any physician the employer chooses
to conduct itsexamination or canrefuse to undergo the examination because the employer did not
present himwith alist of doctorsina timely mamer, and the damart's abuse of the ALJ by yelling
and insulting the integrity of other parties. (The Board described the telephone conference the ALJ
had with the parties as"contentious.") T he Board held that the ALJ did not abuse his discretion by
findingthat the claimant'srefusa to undergo the empl oyer's scheduled examination wasunr easonable
and unjugtified given the circumstances of this case However, the Board noted that compensaion
camot be suspended retroactively and thus the ALJwas ordered to mak e a finding as to when the
claimant refused to undergo the examinaion.

The Board further upheld the ALJs denial of the claimant's request for reimbursemert for

expensesrdated to his treatment for pain management. The ALJ rgected the claimant's evidencein
support of hisrequest for reimbursement for pain management treatment pursuant to 29 C.F.R. 88
18.6(d). That section providesthat where a party failsto comply with an order of the ALJ, the ALJ,
"“for the purpose of permitting resolution of the relevant issues may take such action thereto asis
just," including,

(iif) Rule that the non-complying party may not introduce into evidence...documentsor other
evidence...in support of... any clam....

(v) Rule...that a dedsion of the proceeding berendered against the non-complying party.
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In afootnote, the Board noted that medical benefits cannot be denied under Section 7(d)(4)

for any other reason than to undergo an examination. However, the Board went onto note, "The Act
also provides for imposition of sanctions for failure to comply with an order. Under Section 27(b),
the [ALJ] may certify the factsto a district court if aperson resistsany lawful order. 33 U.S.C. 88
927(b). As these provisionsare not incond gent with the regulation at 29 C.F.R. 8818.6(d)(2), the
[ALJ] did not err in applying it in this case."

TOPIC 8.1

TOPIC 8.2

Topic 8.2.3.1 Total disability while working—Beneficent employer/ sheltered employment and
extraordinary effort

[ED. NOTE: Although the following ADA decision is not a LHWCA casg, it is nevertheless
noteworthy for LHWCA purposes. Inthiscase theCourt sets anew rebutabl e presumption gandard
that an accommodation requested by a disabled employee under the ADA is unreasonable if it
conflicts with seniority rules for job assignments. This was a 5-4 decision by J. Breyer, with two
concurrences (J. Stevens and J. O'Connor) and two dissents (J. Scalia with J. Thomas joining, and
J. Souter with J. Ginsburg joining).]

U.S. Airways, Inc., v. Barnett, ___U.S. __ (No. 001250); 122 S.Ct. 1516 (April 29, 2002).
Held, an employe's showing that a requeged accommodation conflicts with seniority rules

is ordinarily sufficient to show, as a matter of law, that an accommodation is not reasonable.
However, the employee remains free to present evidence of special circumstances that makes a
seniority rule exception reassonable in the particular case. The Court took a middle ground here
rejecting both the positions of the airline and its employee. The airline had argued that a proposed
accommodationthat conflicts with an empl oyer-established seniority system should be automaticaly
unreasonable. The employee had argued that the employer should have the burden to show the
accommodation's conflict with seniority rues constitutesan undue hardship.

Justice Breyer noted that various courts have properly reconciled "reasonable

accommodation” and "undue hardship” in a practicd way that does not creae a dilemma for
employees. The justiceexplained that those courts have held that an employee "need only show that
an accommodation’ seems reasonable on its face, i.e,, ordinarily or in the run of cases,” while the
employer "then must show special (typically case-specific) circumgances that demonstrate undue
hardship in the particular circumstances.” He went on to sate that the "the seniority system will
prevail intherun of cases' because "thetypical seniority system providesimportant employeeberefits
by creating, and fulfilling enployee expectations of fair, uniform treatment.”
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Topic 8.2.3.1 Extent of Disability--Total disability while working-Beneficent
employ er/sheltered employment and extraordinary effort

Chevron U.S.A, Inc. v. Echazabal, 536 U.S. 73; 122 S.Ct. 2045 (2002).

[ED. NOTE: WhilethisADA disability case isnot a longshore case, it isincluded in the mat erials
for genera information.]

In a9-0 ruling, the Court hdd tha an employer may refuse to hireajob applicant who has

anillnesgdisahility (hepatitis C here) that poses a direct threat to the worke's own health or sifety;
that the ADA does not protect such a worker. Here the employer refused to hire the applicant to
work at an oil refinery because company doctors opined that the applicant's hepatitis C would be
aggravated by the toxins at the workplace. The applicant had unsuccessfully argued that he should
be ableto decide for himself whether to take therisk of working in an ail refinery where chemicas
might aggravatehis liver ailment. Sincet he applicant disputed the doctors assessment, the Supreme
Court stated that on remand the Ninth Circuit could consider whether the employer engaged in the
type of individualized medical assessment required by the Equal Employment Opportunity
Commisson regulation.

Topic 8.2.3.1 Extent of Disability--Total disability while working-- Extraordinary E ffort

Newport News Shipbuilding & Dry Dock Co. v. Vinson, (Unpublished) (4th Cir. No. 00-1204) (June
20, 2002).

Here the enployer challenged the AL Js finding that the claimant was ertitled to disability

berefitsfor the period during which hereturned to his employment as a welder despitehisinjury. In
upholding the ALJ and the Board, the Fourth Circuit noted that the claimant's return to work after
hisinjury did not preclude a disability award asamatter of law. The statutory standardfor d sability
"turns on the damant's cgpacity for work, not actual employment. Thus, when a claimant, as here,
continuesemployment after aninjury only through extraord nary eff ortto keep working" and despite
the attendant "excruciating pain” and substantial risk of further injury, he may nevertheless qudify
for adisability award. The court noted that a disability award under the LHWCA is predicated on an
employee's diminished capacity for work due to inury rather than actual wage-loss.

Topic 8.2.3.1 Extent of Disability--Total disability while working-Beneficent
employer/sheltered employment and extraordinary effort
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Ward v. Holt Cargo Systems, (Unreported) (BRB No. 01-0649) (May 6, 2002).

In instanceswhere a clamant's pain and limitations do not rise to the level of working only
with extraordinary effort and in spite of excruciating pain, such factors nonethdess are relevant in
determining aclaimant's post-injury wage-earning capacity and may support an award of permanent
partial disability benefits under Section 8(c)(21) based on areduced earning capacity despitethefact
that a claimant's actual earnings may have increased.

Topic 8.2.3.2 Disability While Undergoing Vocational Rehabilitation

Newport News Shipbuilding & Dry Dock v. Director, OWCP, (Brickhouse), 315 F.3d 286 (4th Cir.
2002).

Herethe Fourth Circuit adopted the Fifth Circuit'srationalein Abbott v. Louisiana Insurance

Guaranty Assoc., 27 BRBS 192 (1993), aff'd 40 F.3d 122 (5th Cir. 1994), that suitable alternate
employment isreasonably unavailable duet o the cla mant's parti cipation in anapproved rehabilitation
program even though the employer's offer of aternate employment would have resulted in an
immediate increase in wage earning capacity. In the instant case, after OWCP approved avocational
rehab program for the claimant, and placed a two year completion timetable on it, Newport News
sought to hirethe clamant in anewly created desk position. At the time of the offer, the claimant
lacked completing the program by two classes and it was doubtful asto whether he could enroll in
night school to timely completethe program. Additiondly, the job offer from Newport News came
with the condition that the claimant could be "terminated with or without notice, at any time a the
option of the Company or yourself."

Topic 8.2.4.3 Suitable alternate employment: location of jobs
Patterson v. Omniplex world Services, ___ BRBS (BRB No. 02-0332) (Jan. 21, 2003).

This Defense Base Ad case has issues concerning theadmission of evidence and the scope

of therelevant |abor market for suitall e employment purposes. Here, the claimant fromMissouri was
injured while employed as a security guard in Moscow as an embassy construction site. He had
previoudy worked for this same employer for approximately six years before this injury in various
locations.

After the dose of the record in this matter, the employer requested that the record be

reopened for the submission of "new and materia” evidence which became available only after the
close of the record. Specifically, the employer asserted that in a state court filing dated subsequent
to the LHWCA record closing, the claimant stated that he had previously been offered and had
accepted asecurity guard job in Tanzania.
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The claimant argued that this evidence should not be admitted asit was outside the relevent

Trenton, Missouria, labor market. The ALJissued an Order Denying Motion to Reopen Record,
stating that his decision would be based upon the existing record "due to the fact that the record was
complete as of the date of the hearing together with the permitted post-hearing submissons, the
complexity of the matters being raised post-hearing, the ddaysthat would be encountered if further
evidence is admitted, and the provisions of Section 22 of the Act which provide for modification of
the award, if any."

Inoverturningthe ALJonthisissue, theBoard found the evidenceto berdevant and materid,

and not readily avalable prior to the dosng of the record. T he evidence wasfound to be "properly
admissible under Section 18.54(c) of the general rules of practice for the Office of Adminigtrative
Law Judges, as well as under the specific regulations applicable to proceedings under the Act. 20
C.F.R. 702338, 702.339. See generally Wayland v. Moore Dry Dock, 21 BRBS 177 (1988).

The Board further noted that Sections 18.54(a) of the Rules of Practice and 20 C.F.R.

702.338 explicitly permit an ALJ to reopen the record, a any time prior to the filing of the
compensation order inorder to receive newly discovered relevant and material evidence.

While the Board affirmed the ALJs conclusion that Missouri is the clamant's per manent

residence, and thus his local labor market in the case, the Board opined that the ALJ should have
considered the sgnificance of the claimant's overseas employmert in evauaing the relevant labor
market. TheBoard concludedthat, given the claimant's employment history, the labor market cannot
be limited solely to the Trerton, Missouri, aea. Additionally, the Board noted that, in fact, the
clamant has continued to perform post-injury security guard work inthe worldwide market.

Topic 8.2.4 Extent of Disability--Partial Disability/Suitable Alternate Employment

Chevron U.S.A., Inc. v. Echazabal, 536 U.S. 73; 122 S.Ct. 2045 (2002).

[ED. NOTE: While this ADA disahility caseisnot alongshorecase, it isincduded in the mat erials
for genera information.]

In a9-0 ruling, the Court held that an employer may refuse to hire ajob applicant who has

aniliness/disability (hepatitis C here) that poses a direct threat to the worker's own hedth or safety;
that the ADA does not protect such a worker. Here the employer refused to hire the applicant to
work at an oil refinery because company doctors opined that the applicant’s hepatitis C would be
aggravated by the toxins at the workplace. The gpplicant had unsuccessfully argued that he should
be ableto decide for himself whether to take the risk of working in an ail refinery where chemicas
might aggravatehis liver ailment. Sincethe gpplicant disputed the doctors assessment, the Supreme
Court gated that on remand the Ninth Circuit could consider whether the employer engaged in the
type of individualized medica assessment required by the Equal Employment Opportunity
Commisson regulation.
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Topic 8.2.4 Extent of Disability--Partial disability/Suitable Alternate Employment
Ward v. Holt Cargo Systems, (Unreported) (BRB No. 01-0649) (May 6, 2002).

In instanceswhere aclamant's pain and limitations do not rise to thelevel of working only
with extraordinary effort and in spite of excruciating pain, such factors nonethdess are relevant in
determining aclaimant's post-injury wage-earning capacity and may support an award of permanent
partial disability benefits under Section8(c)(21) based onareduced earning capacity despite the fact
that a claimant's actual earnings may have increased.

TOPIC 83

TOPIC 84

Topic 8.4.4 Multiple Scheduled Injuries/Successive Injuries
Matson Terminals, Inc. v. Berg, 279 F.3d 694 (9" Cir. 2002).

When both of a claimant's knees are injured in one accident, Section 8(c)(22) indicates that

there should be two liability periods. Since the claimant's two knees were discrete injuries under
Section 8(f), the Ninth Circuit found that the Board and AL Jwere correct inimposing two 104-week
liability periods on the employer. "It is irrelevant that the injuries arose from the same working
conditions or that they arose from a single cause or trauma. What is relevant is that the working
conditions caused two injuries, each separately compersable under Section 8(f)."

TOPIC 85

TOPIC 8.6

TOPIC 8.7

Topic 8.7.1 Applicability and Purpose of Section 8(f)
Weber v. S.C. Loveland Co. (Weber I11), 35 BRBS 190 (2002).
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Previoudy in Weber I, 28 BRBS 321 (1994), and Weber II, 35 BRBS 75 (2001), the Board

held that aworker (with status) injured in the Port of Kingston, Jamai ca, had situsand therefore, was
covered by the LHWCA. The now-insolvent employer had two insurance policies with different
carriers. One policy insured the employer for LHWCA coverage within the U.S. and the other policy
insuredthe employer inforeignterritories, but did not include an LHWCA endor sement. Besidesthe
issue of jurisdiction, at issue previously had been which of the two, if any, insurers wason the risk
for longshore bendfits at the time of the daimant's injury and is therefore liable for benefits.

Of dgnificancein Weber 111 are: (1) the issues of scope of authority to decide carrier issues
and (2) whether the employer is entitled to Section 8(f) rdief.
Infinding that it had authority to decide the matter, the Board distinguished Weber Il from

Temporary Employment Services, Inc. v. Trinity Marine Group, Inc. (TESI), 261 F.3d 456, 35BRBS
92 (CRT) (5th Cir. 2001) (Contractual disputesbetweenand amonginsurancecarriesand employers
which do not involve the damant's entitlement to benefits or which party is responsible for paying
those bendits, are beyond the scope of authority of the ALJ and the Board.). The Board noted that
Weber I1I doesnot involve indemnification agreementsamong employers and carriers, but presents
atraditional issue of which of the employer's cariersisliabe.

The Board aso found that the employer wasnot in viol ation of Section 32 (failure to secure

LHWCA insurance cover age) and thus could assert a Section 8(f) claim. The Director had argued
that the employer wasnot entitled to Section 8(f) relief because the employer did not havelongshore
coverageinJamaica. The Director dtedthe Board'sdeddoninLewis v. Sunnen Crane Services, Inc.,
34BRBS57, 61 (2000), inwhich the Section8(f)(2) (A) bar was gppliedto prevent an empl oyer from
obtaining Section 8(f) relief due to its non-compliance with Section 32, and argued that Lewis is
dispositive of thisissue.

Employer disagreed and countered t hat it had sufficient coverage for dl work-related injuries

as of the date of the claimant's injury, because, as of that date, injuries which occurred in foreign
territorial waters had not been held covered under the LHWCA. Accordingly, the employer argued
that it complied with Section 32 TheBoard foundthat Lewis was diginguishable from Weber 11l and
therefore, does not control. The Board found that in Weber 11, the employer purchased insurance
appropriate for covering the clamant's inuries under the statute and case law existing at that time.
It was not until the Board'sdecisonin Weber I that an injury inthe Port of Kingstonwas explicitly
held to be compensable under the LHWCA. In Weber I, the Board's holding rested on cases holding
that "navigable waters of the United States’ could include the "high seas” Thus, the Board held that
Section 8(f)(2)(A) is not gpplicable to the facts of this case and does not bar the employer's
entitlemert to Section 8(f) relief.

Topic 8.7.6 Special Fund Relief—In Cases of Permanent Partial Disability, the Disability Mu st
Be Materially and Substantially Greater than that Which Would Have Resulted from the
Subsequent Injury Alone
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Newport News Shipbuilding & Dry Dock Co.v. Ward, ___F.3d___(No. 00-1978) (4" cir. April 14,
2003).

Newport News Shipbuilding & Dry Dock Co. v. Winn, ___F.3d_(No.00-1815) (4™ Cir. April 14,
2003).

Newport News Shipbuilding & Dry Dock Co. v. Pounders, ___F.3d__ (No.00-1321) (4" Cir. April
14, 2003).

Newport News Shipbuilding & Dry Dock Co. v. Cherry, ___F.3d ___ (No. 00-1279) (4" Cir. April
14, 2003).

In these Section 8(f) clams the employer failed to satisfy the contribution element and,
therefore, the employer was not entitled to Section 8(f) redlief.

In Ward, the Fourth Circuit defined the “contribution element” of Section 8(f) criteria as
follows:

“...Third, [the employer must affirmatively establish] that the ultimate per manent
partial disability materially and substantially exceeded the disahility that would have
resulted from the work-related injury aone in the absence of the pre-existing
condition.”

The Fourth Circuit noted that an employer can satisfy the contribution element only if it can
guartify the type and extent of disability the employee would have suffered absent the pre-existing
disahility. (Inother words, an employer must present evidence of thetype and extent of disalility that
the claimant would suffer if not previoudy disabled when injured by the samework-relaed injury.)
“The quartification agect of the contribution element provides an ALJ with ‘a basis on which to
determinewhether the ultimate permanent partial disabilityismaterially and substantially greater’ than
the disability the employee would have suffered from the second injury alone Citing Director,
OWCP v. Newport News Shipbuilding and Dry Dock Co. ( Harcum) 8 F.3d 175 at 185-86 (4" Cir.
1993), aff’d onother grounds 514 U.S. 122 (1995)..

The court noted, “Importantly, in assessng whether the contribution element has been met,
an ALJmay not merely credulously accept the assertions of the parties or their representatives, but
must examine the logic of their conclusions and evaluate the evidence upon which their conclusions
arebased.” Citing Direcotr, OWCP v. Newport News Shipbuilding and Dry Dock Co. (Carmines)
138 F.3d 134 at 140 (4" Cir. 1998).

In Ward, the doctor’s assertions were generalized and his overall conclusions lacked any
supporting explanation. The courtfoundthat inparticular, hisstatement that the claimant would have
been able to “return to light duty Shipyardwork” if he had suffered only one of his back injuries, “is
conclusory and lacksevidentiary support.” Simply noting that an earlier injury rates a minmum5%
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permanent disability rating under the AMA Guides, failsto assessthelevel of the claimant’ sdisahility
that would have resulted from the later inury alone.

In Winn, the Fourth Circuit again found that merely subtracting the extent of disability from
the extent of the current disahility is“legdly insufficient under Carmines to establishthat aclaimant’s
preexisting disability is materialy and substantially greater than the disability due to the find injury
alone. (TheFourthCircuit took asimilar tact in Cherry.) Also, the Fourth Circuit noted that another
medical opinion which merely statesthat if the clamant had not been asmoker, hisdisability would
have been “much less’ is also legally insufficient since this opinion does not attempt to quantify the
level of imparment that would result from thework-rd aed injury done, asis required by Harcum.

In Ponders, the Fourth Circuit noted that the competing policy goals problemof Section 8(f)
“isexacerbated by thefact that the adversarid sysgem breaksdown to adegree with regard to Section
8(f) claims” The court noted that, “ The evidentiary hearing in such cases may involve only the
employer and the claimant...It is only after the initial hearing is concluded that the Director,...--the
person with the interest in protecting the integrity of the specia fund—enter sthe picture The record
made at the origind hearing may as a consequence be tilted in favor of Section 8(f) relief.” In
Ponders, the court adknowl edged the difficulty which confrontsa doctor cdled upon to make the
assessment required by Carmines in a case involving successive lung diseases.” The dfficulty of
making the assessment in isolated cases however, does not compel usto adopt adifferent rule.” n.
2.

Topic 8.7.9.1 Section 8(f)--Procedural Issues--Standing
Terrellv. Washington Metropolitan Area Transit Authority (WMATA), 36 BRBS 69 (2002).

The issue hereiswhether an employer who is granted Section 8(f) relief, is dismissed from

a subsequent modification proceeding by the ALJ on the daimart's notion, and who did not
participate in the appeal of the modification before the Board, is responsible for the damant's
attorney fee at the Board level. (The employer did not participatein the Director's appea beforethe
Board, and the claimant argued in response to the Director's appeal for the employer's continued
exdugon from the case.) The Board found that such an employer is not liable for an attorney fee.
Furthermore, the Board found that, " The fact that employer had an economic interest in the outcome
(due to the increased assessment under Section 44... .), is not sufficient for employer to beheld for
clamant's attorney'sfee for work per formed beforethe Board under thefacts of thiscase." Thus, the
Board found that snce the claimant's attorney obtained an avard of permanent total disability, an
attorney's feefor his counsd canbe made a lien on the claimant's compensation.
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TOPIC 8.8

TOPIC 8.9

Topic 8.9 Wage-Eaming Capacity
Chevron U.S.A. Inc., v. Echazbal, 536 U.S. 73; 122 S.Ct. 2045 (2002).

[ED. NOTE: While this ADA disability case isnot a longshore case, it isincluded in the materials
for genera information.]

Ina 9-0 ruling, the Court hdd that an employer may refuse to hire ajob applicant who has

anillness/disability (hepatitis C here) that poses a direct threat to the worker'sown hedth or safety;
that the ADA does not protect such a worker. Here the employer refused to hire the applicant to
work at an oil refinery because company doctors opined that the applicant's hepatitis C would be
aggravated by the toxins at the workplace. The applicant had unsuccessfully argued that he should
be able to decide for himself whether to take the risk of working in an ail refinery where chemicas
might aggravate hisliver ailmert. Sincethe applicant digouted thedoctors assessment, the Supreme
Court stated that on remand the Ninth Circuit could consder whether the employer engaged in the
type of individualized medical assessment required by the Equal Employment Opportunity
Commisson regul ation.

Topic 8.9 Wage-Eaming Capacity
Sestich v. Long Beach Container Terminal, 289 F.3d 1157 (9th Cir. 2002) (2002).
Wherealongshoreman'spost-injury "wage- ear ning capacity" exceedshis pre-injury "average

weekly wages," heisnot entitled to benefits under the LHWCA. Specifically, the court held that an
employeeis not ertitled to aloss of earnings capacity benefits where his actual post-injury earnings
adjusted for infl ation exceeded his pre-injury wages, absert evidencethat the employee'sactual post-
injury earnings did not fairly represent employee's earnings cgpacity in his injured condition.

Here the employee contended that he had lost "wage-earning capacity,” within the meaning

of the LHWCA, to theextent that he could not earn what he would have been ableto earn absent his
injury, and that he should have been awarded benefits equal to two-thirds of that loss. Hiscontention
is that, but for, his industrial accident, he would be earning about $134,000 annudly as a crane
operator, about $25,000 more than his currernt annual earnings of about $109,000 as amarine derk.
This contention restsin part onthe factud assumptionthat, absent hisback injury, he would be able
to obtain cetification as a crane operator and to find suffident work in that job to earn about
$134,000. Thecourt also noted that hiscontention additionaly rests in part on alegal assumption that
compensationunder the LHWCA is based onthe method of calculationempl oyed for ordinary torts.
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Assuming that clamant's factual contentions were correct, the court found his legal
conclugons to be wrong:

Berefits under the Act are not calculated in the same way as compensation under the tort
sysem. The Act provides benefits based on "disability,” which is defined as "incapacity
because of inury to earn the wages which the employee was receiving at the time of injury
inthe sameor any other employment.... T hat is, disability is not defined, asit would beunder
the tort system, asthe inahility to earn hypothetical future wages that the worker could have
earned if he had not been injured. Rather, disability is defined under the Act asthe difference
betweenthe employee'spre-inury "averageweeklywages' and hispog-injury "wage- earning
capacity."
The clamant additionally argued that the proviso of Section 8(h) instructs the AL Jto allow

berefitsequal to the difference between hisactual earnings and the wage- earning capacity he would
have had if he had not been injured. However, the Ninth Gircuit found that this argument is based on
amisreading of Section 8(h) andthat the section, including itsproviso, isdesigned only to specify the
method by which to determine post-injury "wage-earning capacity” within the meaning of the
LHWCA. Once"wage-earning capecity” isdetermined, 88 908(c)(21) irstruasthe ALJto compare
"wage- earning capecity” with pre-inury "average weekly wages' to determine the level of benefits,
according to the court.

Topic 8.9.1 Wage-earning Capacity Generally
Johnston v. Director, OWCP, 280 F.3d. 1272 (9th Cir. 2002).

Inthiscase interpreting Section 8(c)(21), the court consider ed whet her, in a situation where

actual wages have remai ned constart, a clai mant's post-i njury earningsmus be adj usted for inflation
inorder to be considered on equal footing with wages a the time of injury. The Ninth Circuit held
that the actual wageswit hout adjustments for inflation” fairly and reasonably represent [the claimant's]
wage-earning capacity” asrequired by Section 8(h). The court agreed with the Board that "the fact
that the wages claimant earned inhis post-inury job may not have kept pace with inflation is not due
in any part to claimant's inury.” Here the claimant had resumed the same job he had prior to the
injury, dbeit inapart-time capacity. Asaresult of acollectivebargaining agreemert, claimant'swage
rate as a dock supervisor remained unchanged between the time of his injury and the period during
which heworked part-time.

Topic 8.9.2 Wage-Eaming Capacity--Factors for Calculation
Ward v. Holt Cargo Systems, (Unreported) (BRB No. 01-0649) (May 6, 2002).

In instanceswhere a clamant's pain and limitations do not rise to thelevel of working only

with extraordinary effort and in spite of excruciating pain, such factors nonetheless are relevant in
determining aclaimant's post-injury wage-earning capacity and may support an award of permanent
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partial disability benefits under Section 8(c)(21) based on areduced earning capacity despite the fact
that a claimant's ectual earnings may have increased.

TOPIC 8.10

Topic 8.10.1 Settlements-Generally
Jeschke v. Jones Stevedoring Co., ___ BRBS___ (BRB No. 01-0553) (March 21, 2002).

Here the clamant was prescribed bi-neural analog hearing aids, and began wearing

compl etely-inthe-canal hearing aids to reduce wind noise. Subsequently he filed a hearing-loss clam
against two enploye's and enteredinto a Section8(i)settlement with one who accepted regpong hility
and agreed to beresponsble for all future medical expenses. Sonetime after, thedidrict director
issued a compensation order gpproving the settlement which she gated effected a final digosition
of the claim. After that, the clamant obtained stat e-of -the-art digital hearing aids. T he Board found
that the ALJ waswithin reason in finding that the responsible employer who had settled this claim
wasliablefor the new hearing aidsasthe settlement had indicated it would remain liable for all future
reasonable and necessary medical expensesfor treatment of the claimant'swork-related hearing loss.
The ALJ had determined that this was a work-related hearing loss and that this employer had
accepted liahility in the settlement agreement as therespongble party under the LHWCA..

Topic 8.10.2 Settlements-Persons Authorized
O'Neil v. Bunge Corp., 36 BRBS 25 (2002).

For thismater geographically within the Ninth Circuit (but without pertinent Ninth Circuit

caselaw),theBoard relied on Henry v. Coordinated Caribbean Transport, 204 F.3d 609, 34 BRBS
15 (CRT) (5th Gir. 2000), aff'g 32 BRBS 29 (1998). To hold that where a decedent dies without
having signed a proposed settlement agreement, and the agreement had not been submitted for
administrative goprova prior to death, it is not an enforcesble settlement agreement under Section
8(i).

Additiondly, the Board noted that the AL Jhad not erred in refusing to enforce the proposed

agreement under common law contract principles since Section 8(i) provides the only basis for
settlement of clams under the LHWCA and Sections 15(b) and 16 of the LHWCA prohibit the
settlement of claims except in accordance with Section 8(i) and its implemerting regul ations.

Topic 8.10.3 Structure of Settlement; Withdrawal of Claim/Settlement Agreement
O'Neil v. Bunge Corp., 36 BRBS 25 (2002).
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For thismater geographically within the Ninth Circuit (but without pertinent Ninth Circuit

caselaw), the Board relied on Henry v. Coordinated Caribbean Transport, 204 F.3d 609, 34 BRBS
15 (CRT) (5th Gir. 2000), aff'e 32 BRBS 29 (1998). To hold that where a decedent dies without
having signed a proposed settlement agreemert, and the agreement had not been submitted for
administrative goprovd prior to death, it is not an enforceable settlement agreement under Section
8(i).

Additiondly, the Board noted that the AL J had not erred in refusing to enfor cethe proposed

agreement under common law contract principles since Section 8(i) provides the only basis for
settlement of clams under the LHWCA and Sections 15(b) and 16 of the LHWCA prohibit the
settlement of claims except in accordance with Section 8(i) and its implemerting regul ations.

Topic 8.10.4 Settlements--Time Frame

Jenkins v. Puerto Rico Marine, Inc., 36 BRBS 1(2002).
Here the claimant argues that the district director erred in denying his request for penalties

and interest on Section 8(i) settlement proceeds. When the district director received the parties
application for settlement, the case was on appeal before the Eleventh Circuit and thus the district
director did not have jurisdiction. He therefore concluded that the 30-day time limit for automatic
approval of the settlement wastolled and instructed the parties to request remand of the case so that
he could fully consider the agreement. T he crux of the claimant's contention isthat, contrary to the
district director'sfindings the 30 day timelimit for consideration of the settlement could not betolled
and, therefore, the settlement was"automaticaly” approved and asa result, the employer was ligble
for interest and penaties which accrued from the date of the 30th day until payment to t he claimant
of the agreed upon amounts

Citing Section 702.241(b), 20 C.F.R.. 88 702.241(d) ("... The thirty day period as described

in paragraph (f) of this section begins when the remanded case is received by the adjudicator.”), the
Board held that the 30-day period had properly been tolled. The Board further noted that the 30-day
period would have been tolled in any event sincethe parties had not provided a compl ee applicaion
as needed to comply with Section 702.242 of the regulations

Claimant also dleged that in approving the settlement, the district director ineffect nullified

the Board's prior attorney fee award and tha award should be consdered separate and apart from
the attorney'sfee agreed upon in the parties setlement agreament. However, based on the wording
in the settlement agreement, the Board found that the district director rationally construed the
settlement agreement as conclusively deciding the issue of all attorney’s fees due in this case.
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Topic 8.10.6 Settlements—Withdrawal of Claim/Settlement Agreement

Thomas v. Raytheon Range Systems, (Unpublished) (BRB No. 01-0891) (Augug 13, 2002).
The clamant herein, without aide of counsal, now challengesa Section 8(i) settlement onthe

grounds that: (1) she signed the agreement because she would otherwise have to wait to have her
clam adjudicated and (2) she did not know that by signing the agreement shewould not get to testify
about her post injury employment and termination. In upholding the settlemert, the Board stated t hat
waiting for aheaing is nat duress and reflects no more than a choice faced by any claimant in
deciding whether to proceed with, or settle, a pending case. "Moreover, the fact that claimant didnot
get to testify before the [ALJ] concerning her pos-inury employment and termination does not
establish grounds for negating or modifying the settlemert.”

Topic 8.10.6 Withdrawal of Claim/Settlement Agreement
Hansen v. Matson Terminals, Inc., __ BRBS___ (BRB No. 02-0606) (April 17, 2003).

This is the “Appeal of the Order Approving Settlement and the Order Denying Motion to
Reconsider Approval of Settlement.” Prior to the submisson of the settlement agreement to the
claimant and his counsel, the employer received a“rumor” that the claimant was being consideredfor
longshore employment.  The employer subsequently contacted the clamant’s counsel who, after
consulting with the dlaimant, informed the employer tha the claimant might return to longshore
employment upon arelease from his physician. ( The claimant did return to longshor e employment
on March 25, 2002 as awharf gang member.) The settlement agreement was thereafter faxedtothe
claimant’s counsel, was signed and returned to employer. The employer’s Human Resources
Department was unable to verify the claimant’s employment status. Subsequently, the employer’s
two carriers exeauted the settlement agreement and forwarded it along with the gppropriae
attachmentsto the ALJwho issued anOrder approving the executed settlement agreement on April
23, 2002..

Later the employer asserted that it became aware, on April 25, 2002, of the claimant’s re-
employment and on April 26, 2002, filed a “Motion to Disapprove Settlement Agreement and/or to
Reconsider Approval of Settlement.” The ALJ denied relief. On appeal, the employer challenged
the ALJ sgpproval oftheparties’ executed settlement agreement, assertingthat the settlement should
be set asideast he claimant returned to longshoreemployment in violation of atermof the agreement.

However, as the Board pointed out, the parties’ settlement agreement addresses only the
remedy available to the employer should the claimant “return to work as a laborer in the longshore
industry after the settlement is agpproved,” and the remedy it provides is not rescisson of the
agreement but acredit to be applied to any future claimfor benefits. The Boardnoted that “Contrary
to employer’s position on appedl, the presence of an express right of rescission in a settlement
agreement is required in order for employer to protect its interest should a specific contingency
arise....T he settlement agreement in this case, however, doesnot gecificdly provide employer with
aright of resdssion should some specific event occur prior to approval by the [ALJ].” Citing
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Oceanic Butler, Inc. v. Nordahl, 842 F.2d 773, 21 BRBS 33(CRT) (5" Cir. 1988), aff’g 20 BRBS
18 (1987). The Board further stated, “ Accordingly, asthe executed settlement agreement sets forth
no expressright of resadssion for employer and contains no expressprovisonallowing employer to
escapefromits agreement to pay if claimant wereto returnto work, wereject emp oyer’ scontention
that the [ALJ] erred in not setting aside the agreement.” However, the reader is cautioned that this
last stat ement by the Boar d may be somewhat misleading. Nordahl, whichthe Board repeatedly cited
asauthority in thisarea of the law, specifically addressed an employe’ s aility to include aprovision
allowing itsescapefroman agreement during thepre-approval period, not post approval. TheBoard
even notes this distindion in its footnote 6. There is no case law which holds that the parties can
contract to

rescind a setlement agreement if an event occurs after the settlement has become effective.

Employer also argued that the claimant’s return to work was a materid breach of the
agreement since he represented that he could not return to work asalaborer. However, the Board
noted that the agreement provided additional reasons for settlement. Furthermore, the Board noted
that the claimant returned to work as a member of awhaf gang, not as alaborer and the employer
knew of the claimant’s intertionto retum to work prior to its execution of theagreement. “Findly,
employer’ sargument that claimant’s returnto work denied it the berefit of the bargain is misplaced
since, asnoted by the Fifth Circuit in Nordahl, settlements are essentidly agamble: claimantsgamble,
inter alia, that the injury will not be as debilitating as the carrier expects, while the carrier gambles,
inter alia, that claimant will have less earning capacity on theopen labor market than they expect or
that claimant has applied an overly optimistic discount rate in evaluating his future rights.”

Topic 8.10.6 Withdrawal of Claim/Settlement Agreement
Rogers v. Hawaii Stevedores, Inc., _ BRBS___ (BRB No. 02-0816) (April 10, 2003).

Inanissueof first impression, the Board held that aclaimant may withdraw from a settlement
agreement prior to its approval. Citing Oceanic Butler, Inc., v. Nordahl, 842 F.2d 773, 21 BRBS
33 (CRT) (5" Cir. 1988), the Board noted that while the LHWCA and the regulations do not
explicitly sate that the damant may rescind a settlement agreement prior to its approvd, the
reasoning of the Fifth Circuit in Nordahl that aclaimant has such aright iscompelling. “Theholding
that a clamant’s agreement to waive his compensation is not binding upon him unless it is
administratively approved, either through the settlement process or pursuant to awithdrawal under
Section 702.225, is supported by the gructure of the Act. Consistent with Sections 15(b) and 16,
no agreement by a claimant to wave or compromise his right to compensation is vaid until it is
adminidratively goproved pursuant to Section 8(i). Thus, claimant may withdraw his agreement at
any time prior to approval of the agreemert by the [ALJ].”

Topic 8.10.7 Settlements--Attorney Fees
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Jenkins v. Puerto Rico Marine, Inc., 36 BRBS 1(2002).
Here the clamant argues that the district director erred in denying his request for penalties

and interes on Section 8(i) sttlement proceeds. When the district director received the parties
applicaion for sttlemert, the case was on appeal before the Eleventh Circuit and thus the district
director did not have jurisdiction. He therefore concluded tha the 30-day time limit for automatic
approval of the settlement was tolled and instructed the partiesto request remand of the case so that
he could fully consder the agreement. The arux of the clamant's contention isthat, contrary to the
district director'sfindings the 30 day timelimit for consideration of the settlement could not betolled
and, therefore, the settlement was "automatically” approved and as aresut, the employer wasliable
for interest and pendties which accrued from the date of the 30th day until payment to the claimant
of the agreed upon amounts

Citing Section 702.241(b), 20 C.F.R.. 88 702.241(d) ("... Thethirty day period as described

in paragraph (f) of this section begins when the remanded case is received by the adjudicator.”), the
Board held that the 30-day period had properly been tolled. The Board further noted that the 30-day
period would have been tolled in any event since the parties had not provided a complee applicaion
as needed to comply with Section 702.242 of the regulations

Claimant also alleged that in approving the settlement, the district director in efect nullified

the Board's prior attorney fee award and that award should be cons dered separate and apart from
the attorney's fee agreed upon in the parties settlement agreement. However, based on the wording
in the settlement agreement, the Board found that the district director rationally construed the
settlement agreement as conclusively deciding the issue of all attorney's fees due in this case.

Topic 8.10.8.2 Settlements—Setting Aside Settlements
Thomas v. Raytheon Range Systems, (Unpublished) (BRB No. 01-0891) (Augug 13, 2002).

The claimant herein, without aide of counsdl, now challengesa Section 8(i) settlement onthe

grounds that: (1) she signed the agreement because she would otherwise have to wait to have her
clam adjudicated and (2) she did not know that by signing the agreement shewould not get to testify
about her post injury employment and termination. In upholding the settlemert, the Board stated that
waiting for a hearing is not duress and reflects no more than a choice faced by any claimant in
deciding whether to proceed with, or settle, apending case. "Moreover, the fact that cla mant did not
get to testify before the [ALJ] concerning he post-injury employmert and termination does not
establish grounds for negating or modifying the settlemert.”

8.10.8.2 Setting Aside Settlements]

Hansen v. Matson Terminals, Inc., __ BRBS___ (BRB No. 02-0606) (April 17, 2003).
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This is the “Appeal of the Order Approving Settlement and the Order Denying Motion to
Reconsider Approvd of Settlement.” Prior to the submission of the settlement agreement to the
claimant and hiscounsel, the employer received a“ rumor” that the claimant was being consideredfor
longshore employment. The employer subsequently contacted the claimant’s counsel who, after
consulting with the claimant, informed the enployer that the claimant might return to longshore
employment upon arelease from his physician. ( The claimant did retur n to longshor e employment
on March 25, 2002 as awharf gang member.) The settlement agreement was thereafter faxedtothe
clamant’s counsel, was dgned and returned to employer. The employer’'s Human Resources
Depatment was unaldeto verify the claimant’s employment status. Subsequently, the employer’s
two carriers executed the setlement agreement and forwarded it along with the gppropriae
attachmentsto the ALJ who issued an Order gpproving the executed settlement agreement on April
23, 2002..

Later the employer asserted that it became aware, on April 25, 2002, of the claimant’s re-
employment and on April 26, 2002, filed a*“ M ationto Disapprove Settlement Agreement and/or to
Reconsider Approval of Settlement.” The ALJ denied relief. On appeal, the employer challenged
the ALJ sapproval of theparties’ execut ed settlement agreement, assertingthat the settlement should
be
set asde as the clamant returned to longshore employment in violation of a term of the agreement.

However, as the Board pointed out, the parties settlement agreement addresses only the
remedy available to the employer should the claimant “returnto work as alaborer inthe longshore
industry after the settlemert is approved,” and the remedy it provides is not rescisson of the
agreement but a credit to be applied to any future claimfor berefits. The Board noted that “Contrary
to employer’s position on appeal, the presence of an express right of rescission in a settlement
agreement is required in order for employer to protect its interest should a specific contingency
arise....T he settlement agreement in this case, however, does not specificaly provide employer with
aright of rescission should some ecific evert occur prior to approval by the [ALJ].” Citing
Oceanic Butler, Inc. v. Nordahl, 842 F.2d 773, 21 BRBS 33(CRT) (5" Cir. 1988), aff"g 20 BRBS
18 (1987). The Board further stated, “ Accordingly, asthe executed settlement agreement sets forth
no expressright of resdssion for employer and contains no expressprovisonallowing enmployer to
escapefromitsagreement to pay if claimant wereto return to work, we reject enmpl oyer’ scontention
that the [ALJ] eredinnot setting asdethe agreement.” However, thereader is cautioned that this
|ast statement by the Board may be somewhat misleading. Nordahl, whichtheBoard repeatedly cited
asauthority inthisareaof the law, specifically addressed anemploye’ sability toinclude aprovision
allowing itsescapefroman agreement duringthe pre-approval period, not post gpprova. TheBoard
even notes this distinction inits footnote 6. There is no case law which holds that the parties can
contract to
rescind a setlement agreement if anevent occurs after the settlemert has become effective.

Employer also argued that the claimant’s return to work was a materia breach of the

agreement since herepresented that he could not returntowork asalaborer. However, the Board
noted that the agreement provided additional reasons for settlement. Furthermore, the Board noted
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that the claimart returned to work as a member of awharf gang, not as a laborer and the enployer
knew of the claimant’s intertionto returnto work prior to its execution of the agreement. “Finally,
employer’ sargument that claimant’s returnto work denied it the berefit of the bargain is misplaced
since, asnoted by the Fifth Circuit in Nordahl, settlements are essentidly agamble: claimantsgamble,
inter alia, that the injury will not be as debilitating as the carrier expects, while the carrier gambles,
inter alia, that claimant will haveless earning capecity on theopen labor market than they expect or
that claimant has applied an overly optimistic discount rate in evaluating his future rights.”

TOPIC 8.11

TOPIC 8.12

TOPIC 8.13

Topic 8.13.1 Hearing Loss-Introduction and General Concepts
Jeschke v. Jones Stevedoring Co., ___ BRBS___ (BRB No. 01-0553) (March 21, 2002).

Here the claimant was prescribed bi-neurd analog hearing aids, and began wearing

compl etely-inthe-canal hearing aidsto reducewind noise. Subsequently he filed a hearing-loss clam
against two employers and entered i nto a Section 8(i)settlement with onewho accepted respons bility
and agreed to be responsible for al future medical expenses. Someime after, thedigrict director
issued a compensation order approving the settlement which she stated effected a final digosition
of the claim. After that, the claimant obtained Sate-of-the-art digita hearing aids. The Board found
that the ALJ was within reason in finding that the responsible employer who had settled this claim
wasliadefor the new hearing aids asthe settlemert had indicated it would remainliable for all future
reasonable and necessary medical expensesfor treatment of the claimant's work-related hearing loss.
The ALJ had determined that this was a work-related hearing loss and that this employer had
accepted liahility in the settlement agreement as theresponsgble party under the LHWCA..

Topic 8.13.1 Hearing Loss-Introduction and General Concepts

Weikert v. Universal Maritime Service Corp., 36 BRBS 38 (2002).
The requirements of Section 8 of the LHWCA do not apply to aclaim for medical berefits
under Section 7 of the LHWCA. T he Board held that aclamant need not have a minimum levd of
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hearing loss (i.e, aratable losspursuart to the AMA Guides to be entitled to medical benefits.
The Board a so reject the employer's assertion that this case was controlled by Metro-North

commuter Railroad v. Buckley, 521 U.S. 424 (1997). Buckley involved arailroad employeewho had
been exposed to asbestos and sought to recover under the Federa Employers Liallity Act, 45
U.S.C. 88 51 et seq. (FELA), medical monitoring costs he may incur as a result of his exposure.
Because Buckley had not been diagnosed with any asbestos-rel ated disease and was not experiencing
any symptoms, the Supreme Court held that he was not entitled to medical monitoring. Besides
coming under another act, the Board specifically noted that in the instant longshore case, the ALJ
specifically found that the claimant has trouble hearing and distinguishing sounds and, thus, has
symptoms of hearing loss.

Next the Board addressed the AL Jsdelegation to the district director theissue asto whether

hearing aids were anecessity in this matter. While noting that there are severa instances wherethe
district director has authority over certain medical matters, the Board stated that it has"declined to
interpret the provisions of Section 7(b) of the [LHWCA], or Section 702.407 of the regulations...,
in such amamer asto excludethe [ALJ] from the administrative process when questions of fact are
raised." Thus, the Board found, "the isue of whether treatment isnecessary and reasonable, where
the parties disagree, is a question of fact for the [ALJ]."

The Board al 0 statedthat, "Contrary to employer's contertion, the absenceof aprescription

for hearing aids from amedical doctor, asrequired by Virginialaw, doesnot makeclamant indigible
for hearing aids, or medical benefits, under the[LHWCA]. While claimant must comply with specific
provisions under Virginalaw before he is able to obtain hearing aids, claimant's compliance or non-
compliancewith state requirementsdoesnot aff ect theauthority of the[ ALJ] to adjudicate claimant's
entitlement to medical benefits under the [LHWCA]."

Topic 8.13.4 Hearing Loss-Responsible Employer and Injurious Stimuli

Jeschke v. Jones Stevedoring Co., _ BRBS___ (BRB No. 01-0553) (March 21, 2002).
Here the clamant was prescribed bi-reural analog hearing aids, and began wearing

completely-inthe-canal hearing aidsto reducewind noise. Subsequently he filed a hearing-loss dlam
against two empl oyers and entered i nto a Section 8(i)settlement with onewho accepted repong hility
and agreed to be responsible for all future medical expenses. Sometime after, thedigrict director
issued a compensation order approving the settlement which she stated effected afinal digosition
of the claim. After that, the claimant obtained state-of-the-art digital hearing aids. The Board found
that the ALJ was within reason in finding that the responsible employer who had settled this claim
wasliadefor the new hearing aids as the settlement had indicated it would remain liable for all future
reasonable and necessary medical expensesfor treatment of the claimant's work-related hearing loss.
The ALJ had determined that this was a work-related hearing loss and that this employer had
accepted liahility in the settlement agreement as therespongble party under the LHWCA...
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Topic 8.13.5 Hearing Loss—Sections 8(c)(13) and 8(f)(1)
Nival v. Electric Boat Corp., (Unreported)(Case Nos. 2002-LHC-362; 2002-LHC-1720) (July 25,
2002) [ppF | HTML |

This isa Section 8(f) hearing loss dam At issue is who receivesthe credit (Employer or

Special Fund) for a previoudy paid compensation award. Previously the claimant was awarded
benefits for a’53.75 percent hearing loss. As the employee demonstrated a pre-existing hearing loss
of 42.50 percent, the employer was awarded the limiting provison of Section 8(f) and was only
responsble for 11.25 percent of the hearing loss. The damant was retained in employment and
continued to be exposed to loud noises. In the present case, the parties stipulated that the claimant
presently suffers from a 68.92 percent binaural hearing loss. The ALJ found that the employer was
responsble to the claimant for his68.92 percent hearing loss to the extent of 15.17 (68.92 - 53.75).
As noted, the sole remaining issue was whether the Employer or the Special Fund is entitled to take
acredit for all or aportion of the money that the claimant had already received as aresult of the prior
compensation award. Section 8(c)(13)(B).

The jurigorudence notes both an "Employer-First” rule, Krotis v. General Dynamics Corp.,

22 BRBS 128 (1989), aff'd sub nom. Director, OWCP v. General Dynamics Corp., 900 F.2d 506
(2d Cir. 1990), and a"Fund-First" rule, Blanchette v. OWCP, United States Dept. of Labor, 998 F.
2d 109, 27 BRBS (CRT) (2d Cir. 1993). Under both rules the credit offsets the compensation due
to the claimant for the second injury so that a double recovery does not occur. These cases, and
others, notevarying fact situations(i.e. voluntary payments; no pre-existing, pre-employment hearing
|0ss).

While noting that Krotis applied an "Employer-First" rule, the ALJ judged it inequitable to

aoply Krotis since the employer herein "clearly has caused most of Claimant's current hearing loss
during his maritime employment” and "wouldescapeany liability herein." Agreeing with the District
Diredor, the ALJ found Blanchette (Congress intended the employer to compensate the disabled
employeefor theertire second (work-related) injury.) tobecontrolling. Thus, the AL Jconcluded that
the "Special Fund-Firg" rule applied and the Special Fund was entitled to take a credit for the money
paid to theclaimarnt as aresult of his first hearing loss claim

Topic 8.13.6 Hearing LossDuplicative Claims and Section 8(f)

Nival v. Electric Boat Corp., (Unreported)(Case Nos. 2002-LHC-362; 2002-LHC-1720) (July 25,
2002)

This is a Section 8(f) hearing loss claim At issueiswho receivesthe credit (Employer or

Specia Fund) for a previoudy paid compensation award. Previoudly the clamant was awarded
benefits for a53.75 percent hearing loss. As the employee demonstrated a pre-existing hearing loss
of 42.50 percent, the employer was awarded the limiting provision of Section 8(f) and was only
responsble for 11.25 percent of the hearing loss. The clamart was retained in employment and
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continued to be exposed to loud noises In the present case, the parties stipulated that the claimant
presently suffers from a 68.92 percent binaural hearing loss. The ALJ found that the employer was
responsble to the claimant for his68.92 percent hearing loss to the extent of 15.17 (68.92 - 53.75).
As noted, the sole remaining issue was w hether the Employer or the Special Fund is entitled to take
acredit for dl or aportion of themoney that the claimant had aready received as aresult of the prior
compensation award. Section 8(c)(13)(B).

The jurisprudence notes both an "Employer-First" rule Krotis v. General Dynamics Corp.,

22 BRBS 128 (1989), aff'd sub nom. Director, OWCP v. General Dynamics Corp., 900 F.2d 506
(2d Cir. 1990), and a"Fund-First" rule, Blanchette v. OWCP, United States Dept. of Labor, 998 F.
2d 109, 27 BRBS (CRT) (2d Cir. 1993). Under both rulesthe credit offsets the compensation due
to the claimant for the second injury so that a double recovery does not occur. These cases, and
others, notevarying fact situations(i.e. voluntary payments; no pre-existing, pre-employment hearing
l0ss).

While noting that Krotis applied an "Employer-Hrg" rule, the ALJ judged it inequitable to

apply Krotis since the employer herein "clearly has caused most of Claimant's current hearing loss
during hismaritimeemployment™ and "would escape any liahility herein" Agreeing with the District
Diredor, the ALJ found Blanchette (Congress intended the employer to compensate the disabled
employeefortheentiresecond (work-related) injury.) tobecontrolling. Thus, the AL Jconcluded that
the " Special Fund-Firt" rule applied and the Special Fund was entitled to take acredit for the money
paid to theclaimart as aresult of his first hearing loss claim

TOPIC 9

Topic 9.1 Compensation for Death—Application of Section 9
Cooper/T. Smith Stevedoring Co. v. Liuzza, 293 F.3d 741 (5th Cir. 2002).

The Ffth Circuit hed that in view of the languageof Section 14and Congressoral intent, the

court's precedent addressing similar issues, and the deference owed the Director's inter pretation,
Section 14(j) does not provide a basis for an employer to be reimbursed for its overpayment of a
deceased employee'sdisahility paymentsby collecting out of unpaidinstallmentsof thewidow'sdeath
benefits. In reaching thisholding, the court referenced Oceanic Butler, Inc. v. Nordahl, 842 F.2d 773
(5th Cir. 1988) (An employer and insurer were not entitled to offset the disability settlement amount
against liahlity to the employee's widow for death bendfits.)

Topic 8.13.11 Multiple Hearing Loss Claims and Date of Injury
Stevedoring Services of America v. Director, OWCP, 297 F.3d 797 (9th Cir. 2002)

The"last employer doctring' doesnot contemplate merging two separate hearinglossclaims
into one. Here the claimant had filed two separate hearing loss clainms based on two separate reliable
audiograms. Therewas no disputethat the claimant'sjobs at both employerswere bothinjurious. The
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NinthCircuit, inoverrulingboththe ALJ andtheBoard, noted that, "[ nJo caseholdsthat twoentirey
separateinjuries are to be treeted asone when thefirst one causes, or isat least partially responsble
for, arecognized disability."

The Ninth Circuit explained that, "[I]t is clea that had the firg claim been dealt with

expeditioudy, the second damwould have beencond deredaseparaeinjury....It was only fortuitous
that the case wasddayed tothe point that the second claim became part of the same dispute. It istrue
that the “last employer dodrine' is a rule of convenience and involves a certain amount of
arbitrariness. However, the arbitrariness does not extend to an employer being liable for a clam
supported by adeterminative audiogram filed previously against a separate employer that simply has
not been resolved.”

The court opined that, "[T]reating the two claims separatdy is supported by sound public

policy principles. n hearing loss cases, aclaimant is likely to continue working even after the onset
of disability. If alater audiogram is conducted--something t he claimant will undoubtedly undergo in
the hope of getting compensated for any additiond injury--the first employer can smply point tothe
later audiogram as *‘ determinative' and hand off the burden of primary liability."

Topic 9.3 Death Benefits--Survivors—Spouse and Child
Duck v. Fluid Crane & Construction, __ BRBS ___ (BRB No. 02-0335)(0d. 22, 2002).
Here the Board upheld the ALJ's finding that Sections2(14) and 9 of the LHWCA provide

that a legitimate or adopted child is eligible for benefits without requiring proof of dependency but
that anillegitimate child is digible for death benefitsonly if sheis acknowledged and dependent on
the decedent.

The Board first noted thet it hasheld that it possessessufficient statutory authority to decide

substantive questionsof law including the congtitutiond validity of stat utes and regulations within its
jurisdiction. Herrington v. Savannah Machine & Shipyard Co., 17 BRBS 194 (1985); see also Gibas
v. Saginaw Mining Co., 748 F.2d 1112 (6th Cir. 1984).

The Board found that the instant case was akin to Mathews v. Lucas, 427 U.S. 495 (1976).

In Lucas, the Supreme court sustained provisions of the Social Security Act governing theeligibility
for surviving children'sinsurance benefits, observing that one of the statutory condtionsof digibility
was dependency upon the deceased wage earner. Although the Socia Security Act presumed
dependency for anumber of categoriesof children, including some categoriesof illegitimate children,
it required that the remaining il legiti mate children prove actua dependency. The Court held that the
"statute does not broadly discriminate between legitimates and illegitimates without more, but is
caefully tuned to alternative condderations." Lucas, 427 U.S. at 513. The presumption of
dependency, observed the Court, is withheld only in the absence of any significant indication of the
likelihood of actual dependency andwhere the factors tha give rise to a presumption of dependency
ladk any subgantial relaionto the likdihood of actual dependency. In identifying these factors, the
Court relied predom nantly onthe Congressional purpose inadopting the statutory presumptions of
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dependency, i.e., to serve administrative convenience.
Applying the court'sholding in Lucas, Section 2(14) does not "broadly discriminate between

legitimates and illegitimates, without more,” but rather is "caefully tuned to alternative
considerations' by withholding a presumption of dependency to illegitimate children "only in the
absenceof any significant indication of the likelihood of actual dependency.” Lucas, 427 U.S. at 513.
The Board found that the LHWCA's dginction between legitimate and ill egitimate children is
reasonable, for as the Court stated in Lucas, "[i]t is clearly rationd to presume [that] the
overw helming number of legitimate children are actualy dependent upon their parents for support,
" Lucas, 427 U.S. at 513, while, in contrast, illegitimate children are not generally expected to be
actually dependent on their fathers for support.

TOPIC 10

Topic 10.1.3 Definition of Wages

Custom Ship Interiors v. Roberts, 300 F.3d510(4th Cir. 2002), cert. denied, 123 S.Ct. 1255 (2003).
Regular per diem payments to employees, made with the employer's knowledge that the

employee was incurring no food or lodging expenses requiring reimbursement, were includable as
"wages' under the LHWCA.
The claimant was injured while remodeing a Carniva Cruise Line Ship for Cusom Ship

Interiors. Cugom Ship'semployment contrect ertitled the claimant to per diem paymentswithout any
restrictions. Carniva provided free room and board to its remodeers and Custom Ship knew this.
Custom Ship argued that the per diem was a non-taxable advartage.

The court noted Custom Ship's argument that paymentsmust be subject to withholdingto be

viewed aswages, but did not accept it: "However Cugom Ship mscongdruesthe Act'sdefinition of
a‘‘wage.' Whether or not a payment is subject to withholding is not the exclusive test of a“‘‘wage."
Monetary compensation pad pursuant to an employment contract is most often subject to tax
withholding, but the LHWCA does not make tax withholding an absolute prerequisite of wage
treatment.

The court explained that because the payments were included as wages under thefirst clause

of 88 2(13), Custom Ship'sinvocation of the second clause of 88 2(13) isunavailing. "This second
clause enlarges the definition of ‘‘wages' to include meals and lodging provided in kind by the
employer, but only when thein kind compensation is suljed to employment tax withholding. The
second clause, however, does not purport to speak to the basic money rate of compensation for
service rendered by an employee under which the case payments in this casefall.” Finally, the two
memiber plurality summed up, "The so-called per diem in this casewas nothing more than a disguised
wage."

The Dissent noted that the definition of "wages' found at Section 2(13) requires that awage

be compensation for "service," not arambursement for expenses. See Universal Maritime Service
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Corp. v. Wright, 155 F.3d 311, 319 (4th Gr. 1998).

TOPIC 12

TOPIC 13

Topic 13.1 Time for Filing of Claims--Starting the Statute of Limitations; Modification--De
Minimis Awards

Hodges v. Caliper, Inc., (Unpublished) (BRB No. 01-0742) (June 17, 2002).
At issue here was whether the claimant timedly filed his clam under Section 13(a) in lieu of

Metropolitan Stevedore Co. v. Rambo [Rambo I1I],521 U.S. 121, 31 BRBS 54 (CRT) (1997). In
1995 the claimant'sright eyewasinjured by awelding spark. Upon medica examination t he claimant
exhikited mild inflametion of the eye with an area of superficia corneal scar tissue of unknown
etiology and wasdiagnosed with post-traumaticiritis. Subsequently afew monthslat er the claimant's
visiontested at 20/20. He continued working and in 1999 noticed a cloud in his field of visionwhile
welding. Upon examination the doctor attributed the claimant's vision problem to acorneal scar that
could be removed or reduced by laser surgery and this procedure was authorized by the employer.

The Board upheld the ALJs finding that the claimant had not been aware that hiseye injury

would affect his wage-earning capacity until the onset of his vison clouding in 1999 and therefore,
the claim was timdy filed. At the OALJheaing, the employe had also contended that Rambo 11
required that the claimant file a claimfor a de minimis award within one year from the 1995 date of
the claimant's eye accident. The ALJ had found it to be unclear whether Rambo II imposes such a
requirement and that, in any case, the clamant had no reason to believe before 1999 that his eye
injury had a significant potential to diminish his future wage-eaming capacity.

TheBoardnotedthat in Rambo 11, the Court had declined to determine how high the potential

for disability needed to be to qualify as "nominal,” sincethat issue was not addressed by the parties
and tha ingead, the Court had adopted the sandard of the circuit courtswhich had addressed this
issue by requiring the daimart to estaldish a" significant possibility” of afutureloss of wage-earning
capecity inorder to be entitled to ade minimisaward. The Board further not ed that pertinent to the
employer's argument inthe instant case, the Courtin Rambo 11 reliedinpart onthe limitations period
fortraumaticinjuriesin Section 13(a) asgroundsfor itsapproving de minimisawards. The Court had
stated that Section 13(a) "bars an injuredworker from waiting for adverse economic effects to occur
inthe future before bringing hisdisability claim, which generallymust befiled withinayear of injury."
Rambo 11,521 U.S. at 129, 31 BRBS a& 57 (CRT). However, the Board found that "statement s by
the Rambo II Court regarding Section 13(a) werenot directly materia to the actual Section 22 issue
before the Court and, consequently are dicta. Accordingly, the [ALJ] was not required to apply
Rambo I1to determine whether the daim hereinwas time-barred
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13.1.2 Section 13(b) Occupational Diseases
Norfolk & Western Railway Co. v. Ayers, ___U.S.___ (March 10, 2003)(No. 01-963).

The Court held that former employees canrecover damagesfor mental anguish caused by the
“genuine and serious’ fear of developing cancer where they had already been diagnosed with
ashestos's caused by work-related exposure to asbestos. This adheresto the line of casesprevioudy
set in motion by the Court. See Metro-North Commuter R. Co. v. Buckley, 521 U.S. 424
(1997)(When the fear of cancea “accompanies a physcal injury,” pain and suffering damages may
indude compensationfor that fear.) The Court noted that therailroad’ s expert acknowledged that
asbedoss putsaworker in ahaghtened risk category for asbestos-related |lung cancer, aswell asthe
undisputed testimony of the claimants expert that some ten percent of asbestosis suffers have died
of mesothelioma. Thus, the Court found that claimants such as these would have good cause for
increasedapprehension about their vulnerahility. The Court further notedthat the damants must il
prove that their asserted cancer fears are genuine and serious.

[ED. NOTE: Mesotheliomais not necessarily preceded by asbestosis.]

Topic 13.2 Defining a Claim

Stevedoring Services of America v. Director, OWCP, 297 F.3d 797 (9th Cir. 2002)
The"last employer doctrine’ doesnot contemplate merging two separate hearinglossclaims

into one. Herethe damant had filed two separatehearing lossclaims based on two separate reliable
audiograms. There was nodispute tha the damant'sjobsat both employerswerebothinjurious. T he
NinthCircuit, in overruling both the AL Jand the Board, noted that, "[n]o caseholdsthat two entirey
separateinjuriesare to be treated asonewhenthefirs one causes, orisat least partially responsible
for, arecognized disability."

The Ninth Circuit explained that, "[I]t is clear that had the first claim been dealt with

expeditioudy, the second claim woul d have been considered asepar ateinjury....It was only fortuitous
that the casewasdelayed to the pointthat the second claim becamepart of thesamedispute. I tistrue
that the “‘las employer doctrine' is a rule of convenience and involves a certain amount of
arbitrariness. However, the arbitrariness does not extend to an employer being liable for a clam
supported by a determinative audiogram filed previously against a separate employer that simply hes
not been resolved.”

The court opined that, "[T]reating the two claims separately is supported by sound public

policy principles n hearing loss cases, a claimant is likely to continue working even &ter the onset
of disability. If alater audiogram is conducted- -somet hing the claimant will undoubtedly undergoin
the hope of getting compensated for any additional injury--the first employer can smply point to the
later audiogram as ‘* determinative' and hand off the burden of primery liability."
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Topic 13.3 Time for Filing of Claims-—-A wareness Standard
Newport News Shipbuilding & Dry Dock Co. v. Williams, (Unpublished) (No. 01-2072) (2002 WL
1579570) (duly 11, 2002) (4th Cir.2002).

In this matter the ALJfound that the claimant's filing a claim four years after an injury was

not timely. The Board reversed, finding that the claimant had no reason to be aware of alikely
impairment of his earning power until almost four years after the injury when he underwent anerve
block. The employer appealed contending that the Board had substituted its own finding of fad for
that of the ALJ. TheFourth Circuit upheld theBoard, noting tha Newport News Shipbuilding & Dry
Dock Co. v. Parker, 935 F.2d 20 (4th Cir. 1991) wascontrolling. The court heldthat the question
of whether the dam wastimely filed rd @ed to whenthe damant knew, or had reasonto know, that
hisinury was likely toimpair hisearning capacity and that seeking ongoing treat ment, experiencing
pain, or knowing of a possblefuture need for surgery, are legally insufficient to trigger the running
of the one-year limitations period.

Topic 13.3.1 Effect of Diagnosis/Report

Newport News Shipbuilding & Dry Dock Co. v. Williams, (Unpublished) (No. 01-2072) (2002
WL 1579570) (July 11, 2002) (4th Cir.2002).
In this matter the ALJ found that the claimant's filing a claim four years after an injury was

not timely. The Board reversed, finding that the clamant had no reason to be aware of alikely
impairment of hisearning power until most four years after the injury when he underwent anerve
block. The employer appeaed contending that the Board had substituted its ownfinding of fact for
that of the ALJ. The Fourth Circuit upheld the Board, noting that Newport News Shipbuilding & Dry
Dock Co. v. Parker, 935 F.2d 20 (4th Cir. 1991) was controlling. The court held that the question
of whether the claim wastimely filed related to when the claimant knew, or had reasonto know, that
hisinjury waslikely to impair his earning capacity and that seeking ongoing treatment, experiencing
pain, or knowing of apossible future need for surgery, are legdly insufficient to trigger the running
of the one-yea limitations period.

TOPIC 14

Topic 14.4 Compensation Paid Under Award

Hanson v. Marine Terminals Corporation, 307 F.3d 1139 (9th Cir. 2002).
TheNinth Circuit reversedfederal digric court decidonwhich had denied Section14(f) relief

for overdue compensaion on "equitable grounds.” (Claimant had provided incorrect addresseson
two occasions—at time of filing d @ mandwhen he submitted settlement for approvd.) Agreeing with
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other circuits, the Ninth concluded that equitable fadors have no place in the district court's
conddeation of a Section 14(f) penalty. The court noted tha it need not decide whether fraud or
physical impossibility would condtit ute adefenseto a Section 14(f) penalty because neither fraud nor
physical impossibility were at issue. The court simply stated that the statute limits the district court's
inquiry solely to the question of whether the order wasin accordance with law.

Topic 14.5 Employer Credit for Prior Payments

Cooper/T. Smith Stevedoring Co. v. Liuzza, 293 F.3d 741 (5th Cir. 2002).
The Fifth Circuit held that inview of the language of Section 14 and Congressional intent, the

court's precedent addressing similar issues, and the deference owed the Director's inter pretation,
Section 14(j) does not provide a basis for an employer to be reimbursed for its overpayment of a
deceased employee'sdisability paymentsby coll ecting out of unpa dinstall mentsof thewidow's death
benefits. In reaching thisholding, the court referenced Oceanic Butler, Inc. v. Nordahl, 842 F.2d 773
(5thCir. 1988) (Anemployer and insurer were not entitled to offset t he disability settlement amount
against liahlity to the employee's widow for death benefits.)

TOPIC 15

Topic 15.2 Agreement to Waive Compensation Invalid
In Re Kellog Brown & Root, Tex. Ct. App., No. 01-01-01177-CV (April 25, 2002).

[ED .NOTE: While not a LHWCA case, this matter is neverthelessof interest due to its wrongful
discharge issue.]

The Texas Court of Appeals held that a pipefitter helper must arbitrate his claim that hewas

wrongfully discharge by Kellogg, Brown & Root for filing aworkers compensation claim. Herethe
worker hadsigned two documentsacknowledging “incong deration of my employment” that he was
an at-will employee and that he was bound by the terms of the "Haliburton Digute Resolution
Program.” That program required binding arbitration of all employment claims, including workers
compensation retaliation claims. The Federal Arhitration Act applied to arbitrations held under the
program. When the worker brought suit for wrongful discharge, the tria court denied employer's
motion to compel arbitration, finding that there was no consideration and thus no contract to
arbitrate. However, t he appellant court found that bot h sidesto theagreement were bound to perform
certainrequirements, and thus the agreement to arbitrate was binding and enforceable.
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TOPIC 16

Topic 16.1 Assignment and Exemp tion from Claims of Creditors—G enerally

CIGNA Property & Casualty v. Ruiz, 834 So. 2d 234 (Fla. App. 3 Dist. 2002), 2002 WL 31373875
(Fla. App. 3rd Cir. October 23,2002);  F.Supp.2d __ (S.D. Ha 2003); 2003 WL 1571898 (Jan.
21, 2003)(Interpleader Complaint Digmissed without prejudice).

[ED. NOTE: As of October 30, 2002 this opinion had not yet been released for publication in the
permanent law reports and until released, it is subject to revison or withdrawal.]

HeretheFloridaState Appeas Court upheld astatedistrict court which held that an ex-wife's

clam for on-going child support was neither adaim of a creditor nor anattachment or execution for

the collection of a debt; and thus, the anti-alienation provison of the LHWCA [33 U.S.C. 916] did

not apply 0 as to preclude the longshore insurer from withholding certain sums from the ex-

husband's benefits and paying this for on-going child support. I nreaching thisconclusion, the Florida
Court of Appealsnoted prior state case law. Previous case law in Floridahad found that a claim for
child support isnot the claimof acreditor. Department of Revenue v. Springer, 800 So. 2d 700 (Fla.
5th DCA 2001). Theexemption of worker's compensation clams from claims of areditors does not
extend to aclaimbased on an award of child support. Bryant v. Bryant, 621 So. 2d 574 (Fla.2d DCA

1993). Moreover, a child support obligation is not a delt. Gibson v. Bennett, 561 So. 2d 565 (Fla.
1990). The Florida Court of Appeals aso ack nowledged the 1996 amendment to the non-alienation
provisions of the Sodd Security Act (see 42 U.S.C. 659) which, it noted, had been held to have
impliedly repealed the non-alienation provision of the LHWCA with regard to delinquent support
obligations See Moyle v. Director, OWCP, 147 F.3d 1116 (9th Cir. 1998), 32 BRBS 107(CRT).

Topic 16.2 Compensation Cannot be Assigned

CIGNA Property & Casualty v. Ruiz, ___S0.2d___ (Fla. App. 3Dist. 2002), 2002 WL 31373875
(Fla App. 3rd Gir. October 23, 2002).

[ED. NOTE: As of October 30, 2002 thisopinion had not yet been released for publication in the
per manent law reports and until rleased, it issubject to revison or withdrawal.]

Herethe FloridaState Appeals Court upheld astatedistrict court which held that an ex-wife's

clam for on-going child support was neither adaim of a creditor nor anattachmert or execution for
the collection of a delt; and thus the anti-alienation provision of the LHWCA [33 U.S.C. 916] did
not apply 0 as to preclude the longshore insurer from withholding cetain sums from the ex-
husband's benefitsand paying thisfor on-going child support. | nreaching this conclusion, the Florida
Court of Appealsnoted prior state case law. Previouscaselaw in Florida had found that a claimfor
child supportisnot the clamof acreditor. Department of Revenue v. Springer, 800 So. 2d 700 (Fla.
5th DCA 2001). The exemption of worker's compensation clams from claims of creditors does not
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extend to aclaim based on an award of child support. Bryant v. Bryant, 621 So. 2d 574 (Fla.2d DCA
1993). Moreove, a child support obligation is not a debt. Gibson v. Bennett, 561 So. 2d 565 (Fla.
1990). The FloridaCourt of Appeals aso acknowledged the 1996 amendment to the non-alieration
provisions of the Sodd Security Act (see 42 U.S.C. 659) which, it noted, had been held to have
impliedly repeded the non-alienation provision of the LHWCA with regard to delinquent support
obligations See Moyle v. Director, OWCP, 147 F.3d 1116 (9th Cir. 1998), 32 BRBS 107(CRT).

Topic 16.3 Compensation is Exempt from Creditor Claims

CIGNA Property & Casualty v. Ruiz, ___So0.2d ___ (Fla. App. 3 Dist. 2002), 2002 WL 31373875
(Fla App. 3rd Cir. October 23, 2002).

[ED. NOTE: Asof October 30, 2002 thisopinion had not yet been rdeased for pubication in the
per manent law reports and until released, it is subject to revison or withdrawal.]

HeretheFloridaState Apped s Court upheld astatedistrict court which held that an ex-wife's

clam for on-going child support wasneither aclamof aaeditor nor an attachment or executionfor
the collection of adebt; and thus, the anti-alienation provison of the LHWCA [33 U.S.C. 916] did
not apply 0 as to preclude the longshore insurer from withholding certain sums from the ex-
husband's benefitsand paying thisfor on-going child support. Inreachingthisconclusion, the Florida
Court of Appedsnoted prior stae case law. Previous case law in Florida had found that a claimfor
child support isnot the claimof acredtor. Department of Revenue v. Springer, 800 So. 2d 700 (Fla.
5th DCA 2001). The exemption of worker's compensation claims from claims of creditors does not
extend to aclaimbased on an award of child support. Bryant v. Bryant, 621 So. 2d 574 (Fla.2d DCA
1993). Moreover, achild support obligation is not a delt. Gibson v. Bennett, 561 So. 2d 565 (Fla.
1990). The Horida Court of Appeal sal 0 acknowledged the 1996 amendmert to the non-alieration
provisions of the Sodd Security Act (see 42 U.S.C. 659) which, it noted, had been held to have
impliedly repealed the non-alienation provision of the LHWCA with regard to delinquent support
obligations See Moyle v. Director, OWCP, 147 F.3d 1116 (9th Cir. 1998), 32 BRBS 107(CRT).

Topic 16.4 Garnishment

CIGNA Property & Casualty v. Ruiz, ___So0.2d___ (Fla. App. 3 Dist. 2002), 2002 WL 31373875
(Fla App. 3rd Cir. October 23, 2002).

[ED. NOTE: Asof October 30, 2002 thisopinon had not yet been rdeased for publication in the
per manent law reports and until released, it issubject to revison or withdrawal.]
HeretheFloridaState Appea s Court upheld astatedistrict court which held that an ex-wife's

clam for on-going child support wasneither aclamof a aeditor nor an attachment or executionfor
the collection of a debt; and thus the anti-alienation provision of the LHWCA [33 U.S.C. 916] did
not apply so as to preclude the longshore insurer from withholding certain sums from the ex-
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hushand's benefitsand paying this for on-going child support. I nreaching this conclusion, the Florida
Court of Appedsnoted prior state case law. Previous case law in Florida had found that a claimfor
child supportisnottheclam of acreditor. Department of Revenue v. Springer, 800 So. 2d 700 (Fla.
5th DCA 2001). The exemption of worker's compensation claims from claims of creditors does not
extend to aclaim based on an award of child support. Bryant v. Bryant, 621 So. 2d 574 (Fla.2d DCA
1993). Moreover, a child support olligation is not a debt. Gibson v. Bennett, 561 So. 2d 565 (Fla.
1990). The FloridaCourt of Appeals aso acknowledged the 1996 amendment to the non-alieration
provisions of the Social Security Act (see 42 U.S.C. 659) which, it noted, had been held to have
impliedly repealed the non-alienation provision of the LHWCA with regard to delinquent support
obligations See Moyle v. Director, OWCP, 147 F.3d 1116 (9th Cir. 1998), 32 BRBS 107(CRT).

TOPIC 17

TOPIC 18

Topics 18.1 Default Payments—G enerally
Milletv. Avondale Industries, __ F.Supp.2d ___ (E.D. La 2003),2003 WL 548879 (Feh. 24,2003).

Federal District court sanctioned use of Section 18 and Section 21(d) byaclaimant's attorney

to recover cogsand expensesincurred when the employer first refused to pay the attorney fee which
had been confirmed on apped by the circuit court when the circuit court had aso confirmed the
compensation order. District Court Judge found that, "The purpose and spirit of the LHWCA is
violated when an employer refuses to pay an award of attorney's fees pur suant to a final order and
suffers no consequences Tha rewult awads bad behavior and thwarts the purpose of the
LHWCA....T he fact that Avondae promptly paid Millet upon notice of this lawsuit does not relieve
Avondale of responsihility. Millet wasforced toincur costs and expensesto secure payment of afinal
award pursuant to the provisionsof the LHWCA, to which he was rightfully entitled. If Millet must
bear the cost of enforcement of that final feeaward then he cannot receive *‘ the full value of the fees
to which [heig] entitled under the Act.™

TOPIC 19.01

TOPIC 19.02
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TOPIC 19

Topic 19.3 Adjudicatory Powers
Burley v. Tidewater Temps, Inc., 35 BRBS 185 (2002).

Here the Board found the ALJsexdusonfrom evidence of a labor market survey to be an

abuse of discretion and aviolation of 20 C.F.R..88 702.338 ("...The[ALJ] shal inquirefully intothe
matters at issue and shdl rece ve in evidence the testimony of witnesses and any documents which
are relevant and material to such matters. ...) by excluding this relevant and material evidence.
Significantly, the Board stated:

Moreover, given theimportanceof the excluded evidencein this case and thead ministrative
law judge's use of permissive rather than mandatory language in his pre-hearing order,
employer's pre-hearing submission of itslabor market survey to claimant ...doesnot warr ant
the extreme sandion of exclusion

(Emphasisadded.)
While the submission time of this report did not comply with the pre-trial order, employer

argued that it was reasonablein that it was in direct response to adoctor's deposition taken only four
days prior to thetime limit. Furthermore, the employer argued that the AL Js pre-tria order used the
permissve rather than mandatory language (" Failure to conply withthe provisions of this order, in
the absence of extraordinary good cause, may redult in appropriate sandions.”)

In ruling in favor of the employer on this issue, the Board distinguished this case from

Durham v. Embassy Dairy, 19 BRBS 105 (1986) (Held: ALJhas discretionto exclude even relevant
and material evidence for failure to comply with the terms of a pre-hearing order even despite the
requireanentsof Section 702.338) and Smith v. Loffland Bros., 19 BRBS 228 (1987) (Hdd: party
seeking to admit evidence must exercise due diligence in devel oping its claim prior to the hearing.)
The Board noted that Durham did not involve the last minute addition of a new issue, i.e, the
ava lability of suitable alternate employment, but rather employer's failure to list a witness, whose
testimony would have beenwith regard to the sole issuein that case, in compliance with the ALJs
pre-hearing order. Similarly, the Board distingui shed Smith as acase wherethe party did not exercise
due diligence in seeking to admit evidence.

Additiondly, in Burley, the Board found that the ALJ properly invoked the Section 20(a)

presumption, finding that the parties stipulated that the claimant sowed that he suffered an
aggravation to a pre-existing, asymptomatic fracture in his left wrist and that conditions existed at
work which could have caused thisinjury.

Topic 19.3 Adjudicatory Powers
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McCracken v. Spearin, Preston and Burrows, Inc., ___ BRBS __ (BRB No. 02-0256)(Dec. 12,
2002).

This matter involves a bankrupt carrier wherein the ALJ dlowed the Carrier/Employer's

attorney to withdraw and found that the Employer's motion for a stay of proceedings had been
withdrawn since no one was present to argue the motion to withdraw. Employer's motion for a
continuance was aso denied and Employer was declared in default. The ALJ issued a default
judgment against the Employer, ordering it to pay Claimant permanent total disability benefits,
medical benefits and an attorney's fee. Employer, now represented, moves for reconsideration.

TheBoardnotedthat the ALJhad based his declaration of default and hisawar d of per manent

total disahility benefits solely on Employer's absence from the proceedings. In vacating the avard,
the Board stated that "Without any evidence, it isimposs bl eto determine whether claimant is entitled
to permanent total disability benefits.”

Noting the similarities between 29 C.F.R. 18.39(b) and Rule 55(c) of the Federal Rules of

Civil Procedure (FRCP), the Board agreed with the Employer that the failure to send a company
repr esentative to the hearing on thefacts preserted wasinsufficient towar rant a declaration of default
against Employer and was "a overly harsh sanction” in light of the circumstances presented. The
Board noted that 29 C.F.R. 18.39(b) hasa"good cause" standard similar to FRCP 55(c) and applied
the good faith standard articulated in Enron Oil Corp. v. Diakuhara 10 F.3d 90 (2d Cir. 1993).

Topic 19.3 Adjudicatory Powers

McCracken v. Spearin, Preston and Burrows, Inc., ___ BRBS ___ (BRB No. 02-0256)(Dec. 12,
2002).
This matter involves a bankrupt carrier wherein the AL J alowed the Carrier/Employer's

attorney to withdraw and found that the Employer's motion for a stay of proceedings had been
withdrawn since no one was present to argue the motion to withdraw. Employer's motion for a
continuance was aso denied and Employer was declared in default. The ALJ issued a default
judgment against the Enployer, ordering it to pay Claimant permanent total disability benefits,
medical benefits and an attorney's fee. Employer, now represented, moves for reconsideration

The Board noted that the AL Jhad based hisdeclarationof default and his award of per manent

total disability benefits solely on Employer's absence from the proceedings. In vacating the award,
the Board stated that "Without any evidence, it isimpossi bleto determinewhether claimant isentitled
to permanent total disability benefits.”

Noting the similarities between 29 C.F.R. 18.39(b) and Rule 55(c) of the Federa Rules of

Civil Procedure (FRCP), the Board agreed with the Employer that the failure to send a company
repr esentative tot he hearing on the factspresent ed wasinsufficienttowarr ant adeclar ation of default
against Employer and was "a overly harsh sanction” in light of the circumstances presented. The
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Board noted that 29 C.F.R. 18.39(b) hasa"good cause" standard similar to FRCP 55(c) and applied
the good faith standard articulated in Enron Oil Corp. v. Diakuhara 10 F.3d 90 (2d Cir. 1993).

Topic 19.3 Procedure-Adjudicatory Powers
Stevens v. General Container Services, (Unpublished) (BRB No. 01-0677A)(April 30, 2003).

Herethe AL J's authority to obtain answersto his own interrogatories and thereby discredit
the clamant was upheld by the Board. At the hearing, the ALJ had observed that the claimant’s
demeanor while testifying on direct for an hour indicated severe back pain. However, after a 30
minutebreak and upon resuming the witness stand, the claimant acted asthough he werefreeof pain.
The ALJlaer sent the claimant interrogatoriesto elicit whether he had taken pain medication during
the break. The cdamant answered that he had taken pain medication six hours earlier. From this
response the AL J concluded, inpart because of the changed demeanor on the stand that the claimant
was not credible about having severe back pain. The ALJ had concluded that the claimant had
“amply forgot to resume the demeanor he had earlier employed for the purpose of conveying that he
wasin severeback pain.” The Boardfound that the claimant’ sdisagreement withthe ALJ sweighing
of the evidence is nat sufficient reason for the Board to overturnit.

Topic 19.3.3 Procedure—Adjudicatory Powers—Dismissal of Claim
Goicochea v. Wards cove Packing Co., ___ BRBS____ (BRB No. 02-0439)(March 13, 2003).

The Board held that an ALJ camot rely upon the Federal Rules of Civil Procedureto dismiss
a clam based upon the claimant’ sfallureto comply with the multiple ordersissued by anALJ. The
ALJ must consider the applicability of Section 27(b) to the facts before him/her. “Asclaimant’s
failureto execute and deliver an authorization releasing his INS records to employer was indirect
noncompliancewith [the judge’ 5] orders, it constitutesconduct which should be addressed under the
procedural mechaniam of Section 27(b). Rather than dismissing claimant’s claim, the [ALJ] must
follow the procedures provided for in Section 27(b) of the Act.” The employer had cited Section
18.29(a)(8) of the OALJregulations, 29 C.F.R. 8§ 18.29(a)(8), as asource of authority for the ALJ s
decision to dismiss the cdlamant’s claim. An AL Js authority in generd to dismiss a dam with
prejudice stemsfrom29 C.F.R. § 18.29(a), which affords the ALJ al necessary powers to conduct
far and impartiad hearings and to take gopropriate action authorized by the Federal Rules of Civil
Procedure. See Taylor v. B. Frark Joy Co., 22 BRBS 408 (1989). “As Section 27(b) of the Actis
a‘rule of specid application” which addresses the issue presented on appeal, however, the OALJ
regulationsdo not apply.” 29 C.F.R. §181(a).

Topic 19.3.6.2 Discovery
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[ED. NOTE: Since the following Black Lung case involves the OALJ regulation, 29 C.F.R. 18.20,
it ismentioned here. For athorough discussion of thiscase, see the Black Lung Act portion of this
Diged.]

Johnson v. Royal Coal Co., ___F.3d __ (No. 02-1400)(4th Cir. April 8, 2003).

In this matter, the Fourth Circuit found that the Board incorrectly upheld the ALJ s failure
to address admissions and erred in finding that 29 C.F.R. 18.20 (Failure to respond gppropriaely to
an outstandi ng admission reguest constitutes admissions) does not apply to the Black Lung Act. The
Fourth Circuit further found that, based on a consideration of the analogous Fed. R.Civ. P. 36, an
opposing party sintroductionof evidenceon amatter admitted [ viafail ure to regpoond to requests for
admissions] does not congtitute either a waiver by the party possessing the admissions, nor as a
constructive motion for withdrawal or amendment of admissions.

Topic 19.4.2 Summary Decision
Seguro v. Universal Maritime Service Corp., 36 BRBS 28 (2002).

Thereisno provison under the LHWCA or theregulationsfor a"voluntary order" unlessthe

parties agreement is embodied in aformal order issued by the district director or ALJ. Moreover,
volurtary payments by an employer do not equate to a find order.

Intheoriginal claimintheinstant case, the partiesstipulated to al issues, including permanent

disahility, with the exception of Section8(f) Trud Fund relief. Inthe original Decisionand Order, the
ALJnoted the partiesstipulations, but did not incorporate an avard of benefits to the claimant into
his order. He stated that the only disputed issue was Section 8(f) relief and he found that as the
employer did not establishthat the claimant's pre-exiging permanent partial disalility contributed to
the claimant'stotal disability, Section 8(f) relief wasdenied. This Decision neither awarded nor denied
benefits.

Subsequently, the employer filedaM otion for Modificationalleging that clamant hadbecome

cgpable of suitable alternate employmert and the employer also filed aMotion for Partial Summary
Decision, seeking a ruling that there was no find compensation award contained in the origiral
Decision and Order. A second AL Jgranted the partial Motion for Summary Decision, holding that
there was no compensation award in place. The employer then sopped making paymerts. A third
ALJ heard the employer's requeg for modification and found that there had been a "voluntary
compensation order.” Both the second and third AL Jdecisions are the subject of this appeal.

On appeal, the Board found that the original Decision did not constitute afinal compensation

order and thus, Section 22 was not applicable as the initid claim for benefits had never been the
subject of afinal formal compensation order prior to the adjudication by the third ALJ hearing the
modification. Therefor, the dam before the third ALJ must be viewed as an initial dam for
compensation.
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Topic 19.6 Formal Order Filed with District Director

Seguro v. Universal Maritime Service Corp., 36 BRBS 28 (2002).
Thereisno provisgon under the LHWCA or the regul ations for a"voluntary order" unlessthe

parties agreement is embodied inaformal order issued by the district director or ALJ. Moreover,
voluntary paymerts by an employer do not equate to afind order.

Intheorigina clamintheinstant case, thepartiesstipulatedto al issues, including permanent

disahility, with the exception of Section 8(f) Trust Fund relief. In the original Decison and Order, the
ALJnoted the parties stipulations, but did not incorporate an award of berefitsto the claimant into
his order. He stated that the only disputed issue was Section 8(f) relief and he found that as the
employer did not establish that the claimant's pre-existing permanent partial disalility contributed to
the clamant'stotd disability, Section 8(f) relief wasdenied. This Decision neither awarded nor denied
bendfits.

Subsequently, theemployer filedaM otion for M odification alleging that claimant had become

capable of suitable alternate employment and the employer aso filed a M otion for Partial Summary
Decision, seeking a ruling that there was no final compensation award contained in the original
Decison and Order. A second ALJgranted the partial Motion for Summary Decision, holding that
there was no compensation award in place. The employer then stopped making payments. A third
ALJ heard the employer's request for modification and found that there had been a "voluntary
compensation order.” Both the second and third AL Jdecisions are the subject of this appeal.

On apped, the Board found that the origind Decison did not constitute a final compensation

order and thus, Section 22 was not applicable as the initid claim for benefits had never been the
subject of afinal formal compensation order prior to the adjudication by the third ALJ hearing the
modification. Therefor, the daim before the third ALJ must be viewed as an initial dam for
compensation.

Topic 19.10 Bankruptcy

McCracken v. Spearin, Preston and Burrows, Inc., __ BRBS __ (BRB No. 02-0256)(Dec. 12,
2002).

This matter involves a bankrupt carrier wherein the AL J dlowed the Carrier/Employer's

attorney to withdraw and found that the Employer's motion for a stay of proceedings had been
withdrawn since no one was presant to argue the motion to withdraw. Employer's motion for a
continuance was also denied and Employer was declared in default. The ALJ issued a default
judgment against the Employer, ordering it to pay Claimant permanent total disability benefits,
medical benefits and an attorney's fee. Employer, now represented, moves for reconsideration

The Board noted that the AL J had based hisded arati onof default and hisaward of permanent
total disability benefits solely on Employer's absence from the proceedings. | n vacating the award,
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the Board stated that "Without any evidence, it isimposs bl eto determine whether claimant is entitled
to permanent total disability benefits.”

Noting the similarities between 29 C.F.R. 18.39(b) and Rule 55(c) of the Federd Rules of

Civil Procedure (FRCP), the Board agreed with the Employer that the failure to send a company
representative to thehearing on the factspresented wasinsufficient to warrant a declaration of default
against Employer and was "aoverly harsh sanction” in light of the circumstances presented. The
Board noted that 29 C.F.R. 18.39(b) hasa"good cause" standard similar to FRCP 55(c) and applied
the good faith standard articulated in Enron Oil Corp. v. Diakuhara 10 F.3d 90 (2d Cir. 1993).

TOPIC 20

Topic 20.2.1 Presumptions—Prima Facie Case
Haynes v. Vinnell Corporation, (Unreported) (BRB No. 01-0741) (June 17, 2002).

In this Gulf War |llness case (Defense Base Act) the ALJ referenced the causation

bur den/ scheme of the Persian Gulf War V eterans Act of 1998, 38U.S.C. 881117 et seq., Public Law
105-277, which providesalega presumption for veteransof the United Statesmilitary tha they were
exposed to varioustoxic substances. Whilethe AL J acknowledged that statute was nat applicable to
theinstant claimant, who was a civilianemployee, the AL Jfound that the statute could be considered
persuasive in establishing a claimant's prima facie case. The ALJ summarily concluded that the
evidence (article submitted stated detrimental effects from exposure were dependent on frequency
and level of exposure) was not sufficient to invokethe public law presunption. However, the Board
noted that the issuefor purposes of theLHWCA iswhether the claimant established exposurewhich
could potentially causethe harmalleged. TheBoard noted that both the daimant and empl oyer were
in agreement that the claimant was employed by the employer during the period of time that the
employer's base camp experienced both the effects of the oil well fires which burned in Kuwait and
the application of pedicides throughout the camp.

Topic 20.2.3 Occurrence of Accident or Existence of Working Conditions Which Could Have
Caused the Accident

Haynes v. Vinnell Corporation, (Unreported) (BRB No. 01-0741) (June 17, 2002).
In this Gulf War lliness case (Defense Base Act) the ALJ referenced the causation

bur den/ scheme of the PersianGulf War Veterans Act of 1998,38 U.S.C. 881117 et seq., Public Law
105-277, whichprovidesalegal presumption for veterans of the United States military that they were
exposed to varioustoxic substances. While the AL Jacknowledged that statute was nat applicable to
the instant claimant, who wasacivilianemployee, the ALJfound that the statut e could be considered
persuasive in establishing a clamant's prima facie case. The ALJ summarily concluded that the
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evidence (article submitted stated detrimental effects from exposurewere dependent on frequency
and level of exposure) wasnot sufficient to invoke the public law presunption. However, the Board
noted that theissue for purposes of the LHWCA iswhether the claimant established exposure which
could potentially causethe harm alleged. The Board noted that both the claimant and employer were
in agreement that the claimant was employed by the employer during the period of time that the
employer's base camp experienced both the effects of the oil wdl fireswhich burned in Kuwait and
the application of pedicides throughout the camp.

Topic 20.2.4 ALJ's Proper Invocation of Section 20(a)
Burley v. Tidewater Temps, Inc., 35 BRBS 185 (2002).

Here the Board found the AL J's exclusion from evidence of a labor market survey to be an

abuse of discretion and aviolation of 20 C.F.R..8§ 702.338 ("...The[ALJ] shal inquirefully into the
matters at issue and shall recave in evidence the testimony of witnesses and any documentswhich
are rdevant and materid to such matters. ...) by excluding this relevant and material evidence.
Significantly, the Board stated:

Moreover, given the importance of theexcluded evidenceinthiscaseand the administrative
law judge's use of permissive rather than mandatory language in his pre-hearing order,
employer's pre-hearing submission of its labor market surveyto claimant ...does not warrant
the extreme sandion of exclusion

(Emphasisadded.)
While the submission time of this report did not comply with the pre-trial order, employer

argued that it was reasonablein that it was in direct response to adoctor's deposition taken only four
days prior to the time limit. Furthermore, the employer argued that the ALJs pre-tria order used the
permissive rather than mandatory language ("' Failure to comply with the provisons of this order, in
the absence of extraordinary good cause, may result in appropriate sandions.”)

In ruling in favor of the employer on this issue, the Board distinguished this case from

Durham v. Embassy Dairy, 19 BRBS 105 (1986) (Held: ALJhasdiscretionto exclude even relevant
and material evidence for falure to comply with the terms of a pre-hearing order even despite the
requirements of Section 702.338) and Smith v. Loffland Bros., 19 BRBS 228 (1987) (Hdd: party
seeking to admit evidence must exerdse due diligence indevelopingits claim prior to the hearing.)
The Board noted tha Durham did not involve the last minute addition of a new issue, i.e, the
availability of suitable alternate employment, but rather employe'sfalure to lig a witness, whose
testimony would have beenwith regard to the sole issuein that case, in compliance with the ALJs
pre-hearing order. Similarly, the Board distingui shed Smith as acase w here the party did not exercise
due diligence in seeking to admit evidence.

Additiondly, in Burley, the Board found that the ALJ properly invoked the Section 20(a)
presumption, finding that the parties stipulated that the claimant sowed that he suffered an
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aggravation to a pre-existing, asymptomatic fracture in his left wrist and that conditions existed at
work which could have caused thisinjury.

Topic 20.6.2 Section 20(a) Presumption-Does Not Apply to Jurisdiction
Watkins v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 21(2002).

Held, a claimant's work emptying trash barrels from the side of a ship under construction

constitutes maritime employment asit isintegral to the shipbuilding and repair process, and moreover,
is in furtherance of the employer's compliance with a federal regulation. Here the claimant was
assignad to employer's Cleaning and Janitorial Department asacleaner. Thefirst half of her shift she
drove a barrel dumpster, which is a machine that emptiesdebrisfrom 55-gallon drums. She or her
partner drove thedumpster to the ships sides, where the dumpster would pick up the full drumsand
dump them into the machine. The barrels contained trash and shipbuilding materials such aswelding
rods and strips of iron. The claimant tedtified that the shipbuilders would fill the barrels during the
course of the day, and the crane would take the full barrels off the vesselsand placethebarrelsat the
ships sides. I n addition, the claimant and her partner would drivearound to other shipyard buildings
and dump dumpsters.

This case is aso noteworthy as to the Board's treatment of the Section 20(a) issue. The

Director had argued that the ALJ should have given the claimant the benefit of the Section 20(a)
presumption as to jurisdiction. The Board stated that it "need not address the general scope of the
Section 20(a) presumption in coverage cases, as the courts have held that the Section 20(a)
presumptionisnot applicableto the legd interpretation of theAct's coverage provison." The Board
then cited to severd circuits that support thisview. However, the Board neglected to point out that
severd circuits hold opposing views.

TOPIC 21

Topics 21 Generally
Olsen v. Triple A Machine Shop, Inc., (No. C01-3354 BZ (ADR)) (N. Dist. of CA.) (Dec. 14,
2001)(Unpublished) (Order Granting Defendant Triple A Machine Shop'sMotion To Dismiss)(Final
Judgment entered December 17, 2001).

In Olsen, the Northern District of California ruled that it doesnot havejurisdiction ove a

LHWCA Modification Request. Thedistrict court, citing Thompson v. Potashnick Construction Co.,
812 F.2d 574 (9th Cir. 1987), noted that it only has jurisdiction to enforce orders in relation to
LHWCA maters.

74



Topic 21.2.2 Review of Compensation Order—New Issue Raised on Appeal

Ravalli v. Pasha Maritime Services, ___ BRBS __ (2002) (BRB No. 01-0572) (September 12,
2002); previously reported at 36 BRBS 47 (2002)..
This is a dend of a Motion for Recondderation. Previously the Board adopted the

congruction of Section22 given by the Second Circuit in Spitalieri v. Universal Maritime Services,
226 F.3d 167 (2d Cir. 2000), cert. denied, 532 U.S. 1007 (2001) (Termination of benefitsis a
"decrease" of benefits; held, effective date of termination could be date of change incondition.). The
Board found Motion for Reconsideration of several issues not properly before it as these issueshad
not been addressed at most recent appeal and there was settled "law of the case.”

Topic 21.2.12 Review of Compensation Order—Law of the Case

Ravalli v. Pasha Maritime Services, ___ BRBS ___ (2002) (BRB No. 01-0572) (September 12,
2002).
This is a denial of a Motion for Reconsideration. Previously the Board adopted the

congruction of Section 22 given by the Second Circuit in Spitalieri v. Universal Maritime Services,
226 F.3d 167 (2d Cir. 2000), cert. denied, 532 U.S. 1007 (2001) (Termination of benefits is a
"decrease" of benefits, held, effective date of termination could be date of changein condition.). The
Board found M otion for Reconsideration of several issues not properly before it as theseissues had
not been addressed at most recent appeal and there was settled "law of the case.”

Topic 21.3 Review by U.S. Courts of Appeals

Newport News Shipbuilding & Dry Dock Co. v. Rowsey, (No. 01-1995) (4th Cir. February 12, 2002)
(Unpublished.).

Herethe claimant was denied benefitsby the ALJ and gpped ed to theBoard. Noting that the

official record had not been forwarded to its office, the Board stated that it could not consider the
merits of the appeal without the record. T he Board therefore dismissed the apped and remanded it
to OWCP for reconstruction of the record. Employer filed a petitionfor judidal review arguing that
the AL Js decision was automaticall y affirmed pursuant to the Omnibus Consolidated Recisions and
Appropriations Act. The Director moved that Employer's appeal should be dismissed as Newport
Newsisnot anaggrieved party under the LHWCA. The Fourth Circuit agreed, noting that "Because
the ALJ denied [Claimant's] claim for workers' compensation berefits and Newport News has not
been requiredto pay benefits, Newport News has made no showing that it has suffered an injury in
fact.”

Topic 21.3 Review By U.S. Courts of Appeals
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Norfolk Shipbuilding & Drydock Corp. v. Campbell, (Unpublished) (No. 02-1701)(4th Cir. January
30, 2003).

After thelast opinion wasissued Norfolk filed a notice of appeal to the Board seeking afinal

order so that it could file a petition for review with the Fourth Circuit. Without waiting for a final
order, Norfolk then filed a petition for review with the circuit court. Noting that the petition for
review predated the Board's final order, the Fourth Circuit found that it had no jurisdiction and
dismissed the ptition. "[A]dmnidrative decisions under the LHWCA areonly reviewable by this
court if they constitute afinal order of theBoard." 33 U.S.C. 921(c) (2000).

Topic 21.5 Review of Compensation Order—Compliance
Milletv. Avondale Industries, __ F.Supp.2d ___ (E.D. La 2003),2003 WL 548879 (Feh. 24,2003).

Federal District court sanctioned use of Section 18 and Section 21(d) by aclaimant's attorney

to recover costsand expensesincurred when the employer first refused to pay the attorney feewhich
had been confirmed on appeal by the circuit court when the circuit court had also confirmed the
compensation order. District Court Judge found that, "The purpose and spirit of the LHWCA is
violated when an employe refuses to pay an avard of atorney's feespursuant to afina order and
suffers no consequences. That result awards bad behavior and thwarts the purpose of the
LHWCA....Thefad that Avondal epromptly paid Millet uponnotice of thislawsuit does not relieve
Avondale of responsihility. Millet was forced to incur costsand expensesto secure payment of afinal
award pursuant to the provisions of theLHWCA, to which hewas rightfully entitled. If Millet must
bear the cost of enforcement of that final fee award then he cannot receive* ‘thefull value of the fees
to which [heig] entitled under the Act.™

TOPIC 22

Topic 22 Generally

Olsen v. Triple A Machine Shop, Inc., (No. C01-3354 BZ (ADR)) (N. Did. of CA.) (Dec. 14,
2001)(Unpublished) (Order Granting Defendant Triple A Machi ne Shop's MotionTo Dismiss)(Fina
Judgment entered December 17, 2001).

In Olsen, the Northern Digtrict of Caiforniaruled that it does not have jurisdiction over a

LHWCA Modification Request. Thedistrict court, citing Thompson v. Potashnick Construction Co.,
812 F.2d 574 (9th Cir. 1987), noted that it only has jurisdiction to enforce ordersin relation to
LHWCA méters.

Topic 22.1 Modification- Generally
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Seguro v. Universal Maritime Service Corp., 36 BRBS 28 (2002).
Thereisno provisonunder the LHWCA or the regulations for a"voluntary order” unlessthe

parties agreement is embodied in aforma order issued by the district director or ALJ. Moreover,
voluntary paymerts by an employer do not equate to afind order.

Intheorigind clamintheinstant case, thepartiesstipulatedtoall issues, including permanent

disahility, with the exception of Section 8(f) Trust Fund relief. In the original Decisonand Order, the
ALJnoted the parties stipulations, but did not incorporate an award of berefitsto the claimant into
his order. He stated that the only disputed issue was Section 8(f) relief and he found that as the
employer did not establishthat the damant's pre-exiging permanert partial disalility contributed to
the claimant'stotal disability, Section 8(f) reliefwasdenied. This Decision neither awarded nor denied
bendits.

Subsequently, the empl oyer filed aMotionfor Modificationdlegingthat clamant hadbecome

cgpable of suitable dternate employment and the employer also filed aMotionfor Partial Sunmary
Decision, seeking a ruling that there was no final compensation award contained in the origina
Decision and Orde'. A second ALJgranted the partial Motion for Summary Decision, holding that
there was no compensation award in place. The employer then stopped meking paymerts. A third
ALJ heard the employer's request for modification and found that there had been a "voluntary
compensation order.” Both the second and third AL Jdecisions are the subject of this appeal.

On appeal, the Board found that the original Decision did not corstitute afinal compensaion

order and thus, Section 22 was not applicable as theinitial claim for benefits had never been the
subject of afinal formal compensation order prior to the adjudication by the third ALJ hearing the
modification. Therefor, the daim before the third ALJ must be viewed as an initial daim for
compensation.

Topic 22.1 Modification-Generally
Ravalli v. Pasha Maritime Services, 36 BRBS 47 (2002).

A modfying order terminating compensation based on achangeinthe damant's physical

and/or economic condition may be effective from the date of the change in condition. Having no
Ninth Circuit precedent, the Board adopted the Second Circuit's position in Universal Maritime
Service Corp. v. Spitalieri, 226 F.3d 167, 34 BRBS85(CRT) (2nd Gir. 2000), cert. denied, 121 S.Ct.
1732 (2001). TheBoard now finds it logical to hold that a termination of benefitsis a "decrease”
within the meaning of Section 22 in dl circumstances, with the sautory cavea that a credit is
avalable for a decrease where bendfits are still owing. To the extent that the instant case is
incongistent with the Board'sdecisonin Parks v. Metropolitan Stevedore Co., 26 BRBS 172 (1993)
("the Act does not provide for retroactive termination."), it is overruled.
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Topic 22.1 Modification——Generally

Alexander v. Avondale Industries, Inc., __ BRBS___ (BRB No. 02-0292) (Dec. 23, 2002).
At issue herewas whether asubsequent "claim” for temporary disability in conjunction with

medical benefits/surgery was timdy. Here the claimant's original claim for permanent disahility
compensation had been denied asthe enployer had edablished the avail ability of suitable alternate
employment which the claimant could perform at wages equa to or greater than his AWW.
Additionally it should be noted that the claimant was not awarded nomina benefits. Several years
later when the clamant underwent disc surgery the Employer denied arequest for temporary total
disability. The Board did not accept clamant's argument that Section 13 controlled asthis was not
a"new" clam. The Board then looked to Section 22 and found that while that section controlled, a
modification request at this stage was untimely.

Topics 22.1 Modifica tion—Generally

Norfolk Shipbuilding & Drydock Corp. v. Campbell, (Unpublished)(4th Cir. No. 02-1701)(March
11, 2002).

A modification request was properly raised and reviewed were the bass of the request was
an allegedly mistaken finding as to the extent of dsalility. The claim wasbased on medical reports
aready in the record, as well as madicd reports areated after the initial decision. The court found
that this claimof migakewasclearly factud in nature-there wasdi sagreemert asto theinterpreation
of the medical evidence.

Additiondly, the employer contended that the Board’s decision vacating the ALJ s order
denying the motion for modification improperly rewd ghed the evidence rather than giving proper
deference to the ALJ s findings (that a doctor’s opinion was incorsistent). However, the Fourth
Circuit found that the Board had properly vacated the opinion of the AL Jsince the Board found that
the doctor’s changing opinions r eflected the progression of the claimant’ s condition.

Topic 22.3 Requesting Modification

[ED. NOTE: Since the Black Lung Act's Section 22 Modification statute was derived from the
LHWCA Section 22 statute, the followings case law is noteworthy in alongshore context aswell.]

Old Ben Coal Co. v. Director, OWCP [Hilliard], 292 F.3d 533 (7th Cir. 2002) (May 31, 2002) (J.
Wood, dissenting).

Here the Seventh Circuit held that, "given the unique command of [the Black Lung Act]; a
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modification request cannot be denied solely becauseit containsargument or evidencethat could have
been presented at any earlier stage in the proceedings; such a concern for finaity smply cannot be
giventhe same weight that it would be given inaregular civil proceeding in afederal district court.”

In a strongly worded dissent, Judge Wood framed the quedion at issue as one about the

standard the DOL must use in drawing the balance between accuracy (which a the extreme would
cdl for reopening any time someone had new evidence or arguments) and findity (which at the
extreme would forbid nodification for any reaon whatsoever). While noting the mgority's
acceptance of a sandard where accuracy trumps unless the party seeking modification has
intentiondly abused the process, Judge Wood prefes a nmore flexible "interest of justice"
determinationto be made. "The interes of justice standard would certainly permit consideration of
intentiona misuse, but it would also allow the responsible official to take into account factors such
asthe dligence of the party seeking modification, the number of times modification has beensought,
and the quality of the new evidence or new argumentsthe party seeking modification wishes to
present. A reviewing court would then decidewhether adecision to reconsider, or adecision not to
reconsider, an earlier award represented an abuse of discretion under familiar principles of
administrative law."

Topic 22.3.1 Requesting Modification—Determining what constitutes a Valid Request

Norfolk Shipbuilding & Drydock Corp. v. Campbell, (Unpublished)(4th Cir. No. 02-1701)(March
11, 2002).

A modification request was properly raised and reviewed were the bags of the request was
an adlegedly mistaken finding as to the extent of disahility. The claim was based on medical reports
already in the record, as well as medical reports created after the initial decison. T he court found
that thisclaim of mstakewas clearlyfactual in neture-therewasdisagreement asto the interpretation
of the medical evidence.

Additiondly, the employer contended that the Board' s decision vacating the ALJ s order
denying the motion for modification improperly reweighed the evidence rather than giving proper
deference to the ALJ s findings (that a doctor’s opinion was incorsistent). However, the Fourth
Circuit found that the Board had properly vacat ed the opinion of the ALJsince the Board found that
the doctor’s changing opinions r eflected the progression of the clamant’ s condition.

Topic 22.3.2 Modification—Filing a Timely Request

Jones v. Newport News Shipbuilding & Dry Dock Co., ___ BRBS __ (BRB No. 02-0227) (Oct.
18. 2002).

At issue hereis whether atimey Motion for Modification had been filed. More succinctly,

at issue iswhether a M otion for Modification may be based on arequest for nominal benefits. Inthis
case, the claimant was awarded benefits under the schedule for hiswork-related injury. Ten months
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after final payment of benefits under the schedule, but after the development of ahip condition (non-
schedule) , the claimant sent a letter to OWCP requesting nominal benefits. The ALJfound that this
letter constituted a valid and timely motion for modification. Subsequently, the claimant filed a
Motion for Modification over oneyear dter the find payment of berefits.

Employer initially argued that the claimant'srequest for ade minimisaward was not sufficient

under Section 22 as an actud award isrequired in order to tall the statute of limitations and asthe
letter isa prohibited anticipatory filing which does not allege achange of condition or a mgake of
fact.

However, the Board found that following the analyss of Metropolitan Stevedore Co. v.

Rambo [Rambo 11],521 U.S. 121, 31 BRBS54(CRT) (1997), if anominal award is a present award
under Section 8(c)(21)(h), then a claim for nominal benefits is a viable, present damfor bendits
under Section 8(c)(21)(h). Since acompensation order may bereopened pursuant to Section 22 based
on aclaim of increased disability, the ability to reopen acase necessarily includesthe filing of clams
for nominal awards under Section 8(c)(21). "It would be irrational to hold, in accordance with
employer's argument, that therelief was appropriatein modification proceedingsbut arequest for the
appropriate relief was insufficient to initiate modification proceedings.”

Thus, the Board rejected theemploye'sargument that apetitionfor anominal avard cannot

hold open a claim. Furthermore, the Board found that aclaim for anomind award isapresent dam
which gives rise to a present ongoing awardif the claimant ultimately proves his case, aclamfor a
nominal award is not a prohibited anticipatory clam. "Accordingly, a motion for modificaion
requesting nominal benefitsis not an invalid anticipatory filing as a metter of law."

The Board next examined the contert and context of the letter/clam The Board found that,

on its face, the letter requested a specific type of compensation which the clamant would be
immediately able to receive if he could prove entitlement. As to content, there must be a
determination made asto whether the claimant had the intert to pursue anactual claim for benefits
or it wasfiled solely with the purpose of attempting to keep the claimant's claim open. The Board,
reasoned, "If the purpose of claimant's [l etter] request was merely to hold open the claim until some
futuretimewhen he becamedisabled, thenthe 1999 d aim would not be avalid modificationrequest.”
The Board upheld the AL Jsfinding that the claimant had alegitimate non-frivolous, claim for benefits
for a hip condition at thetime he filed the letter.

Topic 22.3.2 Filing a Timely Request
Alexander v. Avondale Industries, Inc., __ BRBS___ (BRB No. 02-0292) (Dec. 23, 2002).

At issue herewaswhether a subsequent " clam” for temporary disability in conjunctionwith

medical benefitysurgery was timely. Here the claimant's original claim for permanent disability
compensation had been denied as the employer had established the avail ability of suitable alternate
employment which the clamant could perform at wages equa to or greater than his AWW.
Additionally it should be noted that the claimant was not awarded nominal bendits. Severd years
later when the claimant underwent disc surgery the Employer denied a request for temporary total
disability. The Board did not accept claimant's argumert that Section 13 controlled as this was not
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a"new" clam TheBoardthenlookead to Section 22 and found that while tha section controlled, a
modification request at this stage was untimely.

Topic 22.3.3 Modification—De Minimis Awards

Jones v. Newport News Shipbuilding & Dry Dock Co., BRBS (BRB No0.02-0227) (Oct. 18.
2002).

At issue hee is whether atimely Motion for Modification had been filed. More succinctly,

at issue iswhether aMotion for Modification may be based on arequest for nomind benefits | nthis
case, the claimant was awarded benefits under the schedulefor his work-related injury. Ten months
after final payment of benefitsunder the schedule, but after the development of ahip condition (non-
schedule), the clamant sent aletter to OWCP requesting nominal benefits. The ALJfound that this
letter constituted a valid and timely motion for modification. Subsequently, the claimant filed a
Motion for Modification over oneyear dter the find payment of berefits.

Employer initially argued that the claimant'srequest for ade minimisaward wasnot sufficient

under Section 22 as an actud award isrequired in order to tall the statute of limitations and asthe
letter isa prohibited anticipatory filing which does not allege achange of condition or a mgake of
fact.

However, the Board found that following the analysis of Metropolitan Stevedore Co. v.

Rambo [Rambo 11],521 U.S. 121, 31 BRBS54(CRT) (1997), if anominal award is a present award
under Section 8(c)(21) (h), then a clam for nomina benefits is a viable, present claim for benefits
under Section 8(c)(21)(h). Sinceacompensationorder may bereopened pursuant to Section 22 based
on aclaim of increased disability, the ability to reopen a case necessarily includesthe filing of claims
for nominal awards under Section 8(c)(21). "It would be irrationd to hold, in accordance with
employer's argument, that the reli ef was gopropri ateinmodification proceedingsbut arequest forthe
appropriate relief was insufficient to initiate modification proceedings.”

Thus, the Board rg ected the employer's argument that a petitionfor anominal avard cannot

hold open aclaim. Furthermore, the Board found that a claimfor anomina avard isapresent dam
whichgivesriseto apresent ongoing award if the claimant ultimately proves his case, aclaimfor a
nominal award is not a prohibited anticipatory clam "Accordingly, a motion for modficaion
reguesting nominal benefits is not an invalid anticipatory filing as a metter of law."

The Board next examined the content and context of the leter/claim. TheBoard found that,

on its face, the letter requested a specific type of compensation which the clamant would be
immediately able to receive if he could prove entitlement. As to content, there must be a
determination made as to whether the claimant had the intent to pursue an actual claim for benefits
or it was filed solely with the purpose of attempting to keep the claimant's claim open The Board,
reasoned, "If the purpose of damant's[letter] request wasmerely to hold open the claim until some
futuretimew hen he becamedisabled, then the 1999 claim would not be a valid modification requed.”
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The Board uphdd the AL Jsfinding that theclaimant had alegiti mate non-frivol ous, claim for benefits
for a hip condition at thetime he filed the letter.

Topic 22.3.2 Modification—Filing a Timely Request

Porterv. Newport News Shipbuilding & Dry Dock Co., ___ BRBS__ (BRB Nos. 02-0287 and 02-
0287A)(Cct. 18, 2002).

In contrast to the facts in Jones v. Newport News Shipbuilding & Dry Dock Company,

BRBS _ (BRB No. 02-0227)(Od. 18, 2002), supra, the Board here notes that "[E]ven wherea
document on its face states a claim for modification, the circumstances surrounding its filing may
establish the absence of an actual intent to pursue modification at that time."

Here, unlike in Jones, the Board found that the context of the filing established that the

clamant lacked the intent to pursue an actua claim for nomina benefits at the time she filed the
petition for modification. The Board noted tha the clamant's August 12, 1999 letter wasfiled only
18 days after the last payment of benefits and that while "it is conceivable clamant's condition could
have changed in that short period of time, providing abasis for her assertion that she anticipated
future economic harm, there is no evidence of record to support such a conclusion.” It wert on to
note that the 1999 letter was filed well in advance of the December 2000 evidence of any
deterioraion of her condtion and, thus, constituted an articipatory filing.

The Board found further evidence of an articipatory filing in the daimant's actions. After

receiving the 1999 letter, OWCP sought darification of itspurpose, asking the claimant whether the
letter was to be considered"arequed for an informd corference and/or Section22 Modification so
that we can [determine] what additional action needs to be taken by the office.” The claimant
responded stating that she did not want OWCP to schedule an informal conference, and , in so
responding, she deliberately halted the administrative process.

The Board found that because the claimant intentionally acted in a manner contrary to the

pursuit of her claim, her actionswere merely an effort at keeping the option of seeking modficaion
open until she had aloss to clam. "[ §he did not have the requidte intent to pursue a claimfor
nominal benefits, but rather was attempting to file a document which would hold her claim open
indefinitely.” The total circumstances surrounding the filing of the 1999 letter establish that the
applicaiondid not manifest anactual intent to seek compensation for the loss alleged. Becausethe
1999 motion wasthus an antidpatory filing, it was not a valid motion for modification.

While the Board found moot the clamant's argument that the ALJ erred in applying the

doctrine of equitable estoppel, it nevertheless addressed it "for the sake of judicid efficiency.” The
Board found that, "Although, it was reasonable for employer to have relied on the statement that
claimant did not wish to proceed to informa conference at that time, there was no detrimental
reliance by employer. While enployer may have thought theissuewasabandoned or resolvedin some
manne it suffered no inury because of the letter: it took no actioninreliance ontheletter and it did
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not pay any kenefits or place itself in aposition of harm.

Topic 22.3.3 Modification—De Minimus Awards

Porterv. Newport News Shipbuilding & Dry DockCo., __ BRBS __ (BRB Nos. 02-0287 and 02-
0287A)(Cct. 18, 2002).

In contragt to the factsin Jonesv. Newport News Shipbuilding & Dry Dock Compary,

BRBS __ (BRB No. 02-0227)(Od. 18, 2002), supra, the Board here notes that "[E]ven where a
document on its face states a claim for modification, the circumstances surrounding its filing may
establish the absence of an actual intent to pursue modification at that time."

Here, unlike in Jones the Board found that the context of the filing established that the

claimant lacked the intent to pursue an actual claim for nominal berefits at the time she filed the
petition for modification. The Board noted tha the cdlamant's August 12, 1999 letter wasfiled only
18 days after the last payment of benefits and that while it is conceivable claimant's condition could
have changed in that short period of time, providing a basis for her assertion that she anticipated
future economic harm, there isno evidence of record to support such a conclusion.” It went on to
note that the 1999 letter was filed well in advance of the December 2000 evidence of any
deterioraion of her condtion and, thus, constituted an articipatory filing.

The Board found further evidence of an articipatory filing in the daimant's actions. After

receiving the 1999 letter, OWCP sought darification of itspurpose, asking the claimant whether the
letter wasto be considered " a requed for an informal conference and/or Section 22 Modification so
that we can [determing] what additional action needs to be taken by the office.” The claimant
responded stating that she did not want OWCP to schedule an informal conference, and , in so
responding, she deliberately halted the administrative process.

The Board found that because the claimant intentionally acted in a manner contrary to the

pursuit of her claim, her actions were merely an effort at keeping the option of seeking
modification open until shehad aloss to dam "[Jhedid not have the requisite intert to
pursue aclaimfor nominal benefits, but rather was attempting to file adocument whichwould
hold her claim open indefinitely." Thetotal circumstances surrounding the filing of the 1999
letter establish that the gpplicaiondid not marifest anactud intent to seek compensationfor
the loss alleged. Because the 1999 motion was thus an anticipatory filing, it was not avaid
motion for modification.

While the Board found moot the claimant's argument that the ALJ erred in applying the

doctrine of equitable estoppel, it nevertheless addressed it "for the sake of judicid efficiency.” The
Board found that, "Although, it was reasonable for employer to have relied on the statement that
claimant did not wish to proceed to informal conference at that time, there was no detrimental
reliance by employer. Whileemployer may havethought t heissuewasabandoned or resolvedin some
manne it suffered no injury because of the letter: it took no actionin reliance on the letter and it did
not pay any benefits or place itself in aposition of ham.
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Topic 22.3.5 Mistake of Fact

Norfolk Shipbuilding & Drydock Corp. v. Campbell, (Unpublished)(4th Cir. No. 02-1701)(March
11, 2002).

A modification request was properly raised and reviewed were the bags of the request was
an alegedly mistaken finding as to the extent of disability. The claim was based on medical reports
already in the record, as well as medical reports cresated after the initia decison. T he court found
that thisclaim of midake was clearlyfactual in nature-there was disagreement asto the interpretation
of the medical evidence.

Additiondly, the employer contended that the Board's decision vacating the ALJs order
denying the motion for modification improperly reweighed the evidence rather than giving proper
deference to the ALJ s findings (that a doctor’s opinion was inconsistert). However, the Fourth
Circuit found that the Board had properly vacated the opinion of the ALJsince the Board found that
the doctor’ s changing opinions reflected the progression of the claimant’ s condition.

TOPIC 23

Topic 23.1 Evidence ADA
Burley v. Tidewater Temps, Inc., 35 BRBS 185 (2002).

Here the Board found the AL Js excluson from evidence of a labor market survey to be an

abuse of discretionandaviolation of 20 C.F.R.. 88 702.338 ("...The[ ALJ] shall inquirefully into the
matters at issue and shal receive in evidence the testimony of witnesses and any documents which
are rdevant and material to such matters. ...) by excluding this relevant and materia evidence.
Significantly, the Board stated:

Moreover, given the importance of the excluded evidencein this caseand theadministrative
law judge's use of permissive rather than mandatory language in his pre-hearing order,
employer's pre-hearing submission of itslabor market survey to claimant ...does not warrant
the extreme sandion of exclusion

(Emphasisadded.)
While the submission time of this report did not comply with the pre-trial order, employer

argued that it wasreasonableinthat it wasindirect responseto a doctor'sdepostion taken only four
days prior to thetime limit. Furthermore, the employer argued that the ALJs pre-tria order usedthe
permissive rather than mandatory language (" Failure to comply with the provisions of this order, in
the absence of extraordinary good cause, may result in appropriate sandions.”)

In ruling in favor of the employer on this issue, the Board distinguished this case from



Durham v. Embassy Dairy, 19 BRBS 105 (1986) (Held: ALJhasdiscretionto exclude even relevant
and material evidence for falure to comply with the terms of a pre-hearing order even despite the
requirements of Section 702.338) and Smith v. Loffland Bros., 19 BRBS 228 (1987) (Hdd: party
seeking to admit evidence must exercise due diligence in developing its claim prior to the hearing.)
The Board noted tha Durham did not involve the last minute addition of a new issue, i.e., the
ava lability of suitable alternate employment, but rather employer's failure to list a witness, whose
testimony would have been with regard to the sole issue in that case, in conpliancewith the ALJs
pre-hearing order. Similarly, the Board distingui shed Smith as a case wherethe party did not exercise
due diligence in seeking to admit evidence.

Additiondly, in Burley, the Board found that the ALJ properly invoked the Section 20(a)

presumption, finding that the parties stipulated that the claimant sowed that he suffered an
aggravation to a pre-existing, asymptomatic fracturein his left wrist and that conditions existed at
work which could have caused thisinjury.

Topic 23.2 Admission of Evidence

Patterson v. Omniplex world Services, ___ BRBS (BRB No. 02-0332) (Jn. 21, 2003).
This Defense Base Act case has issues concerning the admission of evidence and the scope

of therelevant labor market for suitable employment purposes. Here, the clamart from Missouri was
injured while employed as a security guard in Moscow as an embassy construction site. He had
previoudy worked for this same employer for gpproximatdy sx yearsbefore thisinjury in various
locations.

After the close of the record in this matter, the employer requested that the record be

reopened for the submission of "new and materid" evidence which became available only after the
close of the record. Specificadly, the employer asserted that in a state court filing dated subsequent
to the LHWCA record closing, the clamarnt stated that he had previously been offered and had
accepted asecurity guard job in Tanzania.

The clamant argued that this evidence should not be admitted as it was outside the relevant

Trenton, Missouri, labor market. The ALJ issued an Order Denying Motion to Reopen Record,
sating that hisdecision would bebased upon the exiging record " due to the fact that the record was
complete as of the date of the hearing together with the permitted post-hearing submissions, the
complexity of the matters being raised post-hearing, the delays that would be encountered if further
evidence is admitted, and the provisions of Section 22 of the Act which provide for modificétion of
the award, if any."

Inoverturning the ALJon thisissue, the Board found the evidence to bereevant and mat erial,

and not readily availalde prior to the closing of the record. The evidencewasfound to be"properly
admissble under Section 18.54(c) of the general rules of practice for the Office of Administrative
Law Judges as well as under the specific regulations applicable to proceedings under the Act. 20
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C.F.R. 702338, 702.339. See generally Wayland v. Moore Dry Dock, 21 BRBS 177 (1988).
The Board further noted that Sections 18.54(a) of the Rules of Practice and 20 C.F.R.

702.338 explicitly permit an ALJ to reopen the record, a any time prior to the filing of the
compensation order inorder to receive newly discovered relevant and material evidence.

While the Board affirmed the ALJs conclusion that Missouri is the claimant's permanent

residence, and thus his local labor market in the case, the Board opined that the ALJ should have
congdered the significance of the daimart's overseas enployment in evduaing the relevant labor
market. TheBoard concluded that, given the claimant'semployment history, the labor market cannot
be limted solely to the Trenton, Missouri, area. Additionaly, the Board noted that, in fact, the
clamant has cortinued to perform post-injury security guard work inthe worldwide market.

Topic 23.2 Admission of Evidence

[ED. NOTE: Since the following Black Lung case involves the OALJ regulation, 29 C.F.R. 18.20,
it is mentioned here]

Johnson v. Royal Coal Co., ___ F.3d__ (No. 02-1400)(4th Cir. April 8, 2003).

In this matter, the Fourth Circuit found that the Board incorrectly upheld the ALJ s failure
to address admissions and erred in finding that 29 C.F.R. 18.20 (Falure to respond gopropriaely to
an outstanding admission request constitutesadmissions) does not apply to the Bladk Lung Act. The
Fourth Circuit further found that, based on a consideration of the analogous Fed. R.Civ. P. 36, an
opposing party’ sintroduction of evidence on ametter admitted [viafailureto respond to requests for
admissions] does not constitute either a waiver by the party possessing the admissions, nor as a
constructive motion for withdrawal or amendment of admissions.

Topic 23.6 ALJ Determines Credibility of Witnesses
Stevens v. General Container Services, (Unpublished) (BRB No. 01-0677A)(April 30, 2003).

Herethe ALJ s authority to obtain answersto his own interrogatories and thereby discredit
the claimant was upheld by the Board. At the hearing, the ALJ had observed that the claimant’s
demeanor whiletestifying on direct for an hour indicated severe back pain. However, after a 30
minutebreak and upon resuming the witness stand, the clamant acted asthough he werefree of pain.
The AL Jlaer sent the claimant interrogatoriesto €licit whether he had taken pain medication during
the break. The clamant answered that he had taken pain medication six hours earlier. From this
response the ALJconcluded, in part because of the changed demeanor on the stand that the claimant
was not credible about having severe back pain. The ALJ had concluded that the claimant had
“dmply forgot to resumethe demeanor he had ear lier employed for the purpose of conveying that he
wasinsevereback pan.” TheBoardfoundthat the claimant’ sdisagreement withthe ALJ sweighing
of the evidence is nat sufficient reason for the Board to overturnit.
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Topic 23.7 ALJ May Draw Inferences Based On Evidence Presented

[ED. NOTE: Since the following Black Lung case involves the OALJ regulation, 29 C.F.R. 18.20,
it is mentioned here]

Johnson v. Royal Coal Co., ___ F.3d __ (No. 02-1400)(4th Cir. April 8, 2003).

In this matter, the Fourth Circuit found that the Board incorrectly upheld the ALJ s failure
to address admissions and erred in finding that 20 C.F.R. 18.20 (Falure to respond gopropriately to
an out standing admi ssion request constitutes admissions) does not apply to theBlack Lung Act. The
Fourth Circuit further found that, based on a consideration of the analogous Fed. R.Civ. P. 36, an
opposing party sintroductionof evidence onamatter admitted [viafa lure to respond to requestsfor
admissions] does not constitute ether a waiver by the party possessng the admissions, nor as a
constructive motion for withdrawal or amendment of admissions.

Topic 23.7 ALJ May Draw Inference Based on Evidence Presented
Stevens v. General Container Services, (Unpublished) (BRB No. 01-0677A)(April 30, 2003).

Herethe ALJ sauthority to obtain answers to his own interrogatories and thereby discredit
the clamant was upheld by the Board. At the hearing, the ALJ had observed that the claimant’s
demeanor whiletestifying on direct for an hour indicated severe back pan. However, after a 30
minutebreak and upon resuming the witness stand, the claimant acted asthough he werefreeof pain.
The AL Jlater sent the claimant interrogatoriesto elidt whether he had taken pain medication during
the break. The clamant answered that he had taken pain medication six hours earlier. From this
response the AL J concluded, in part because of the changed demeanor on the stand that the claimant
was not credible about having severe back pain. The ALJ had concluded that the claimant had
“amply forgot to resume thedemeanor he had earlier empl oyed for the purpose of conveying that he
wasin svereback pain.” TheBoardfound that theclaimant’sdisagreement withthe ALJ s weighing
of the evidence is nat sufficient reason for the Board to overturnit.

TOPIC 24

TOPIC 26
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TOPIC 27

Topic 27.1 Powers of ALJs—Procedural Powers Generally
Macktal v. Chao, Secretary of Labor, 286 F.3d 822 (5" Cir. 2002).

[ED. NOTE: This whistle blower case isincluded for informationd purposes only.]
The de novo issue here for the court was whether the (Administrative Review Board) ARB

has inherent authority to recongder its decisions when the Energy Reorgani zation Act does not
mertion reconsideration by the ARB of its orders The court noted that whileit has never expresdy
held so, it has generaly accepted that in the absence of a specific datutory limitation, an
adminigtrative agency has the inherent authority to reconsider its decisons. It went on to note that
the reasonall eness of an agency's reconsideraionimplicatestwo opposing policies: "thededrability
of finality on one hand and the pubdic's interest in reaching what, ultimately, appearsto be the right
result on the other." After weighing these palicies, the court found that in thisinstance the ARB had
the inherent authority to reconsider its decigon.

Topic 27.1.1 Powers of the ALJ-ALJ Can Exclude Evidence Offered in Violation of Order

Dodd v. Crown Central Petroleum Corp., 36 BRBS 85 (2002).
This remand involved both a traumatic as well as psychological injury. Although finding the

claimant to be entitled to total disability benefits, the ALJ ordered the benefits suspended pursuant
to Section 7(d)(4), on the ground that the clamant urreasonally refused to submit to medical
treatment, i.e., an examination which the ALJ ordered and the employer scheduled. The Board noted
that Section 7(d)(4) requires a dual inquiry. Initially, the burden of proof is on the employer to
establishthat the claimant's refusal to undergo a medical examination isunreasonable; if carried, the
burden shiftsto the claimant to establish that circumstancesjustified therefusa. For purposesof this
test, reasonableress of refusal has been defined by the Board as an objective inquiry, while
justification has been defined as a subjectiveinguiry focusing narrowly on the individual daimart.

Here the Board supported the ALJs finding that the claimant's refusal to undergo an

evduaionwas unreasonable and unjustified, citing the pro se claimant's erroneous belief that he has
the right to determine the dleged independence and choice of any physician the enployer chooses
to conduct its examination or can refuse to undergo the examination because the employer did not
present himwith aligt of doctorsin a timely manner, and the claimant's abuse of the ALJ by yelling
and insulting theintegrity of other parties. (The Board described the telephone conference the ALJ
had with the parties as "contentious") The Board held that the ALJdid not abuse his discretion by
findingthat the claimant'srefusd to undergo the empl oyer's scheduled examination wasunr easonable
and unjustified given the circumstances of this case. However, the Board noted that compensation
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cannot be suspended retroactively and thus the ALJ wasordered to make afinding asto when the
claimant refused to undergo the examindion.

The Board further upheld the ALJs denial of the claimant's request for reimbursement for

expensesrdated to his treatment for pain management. The ALJ rgected the daimant'sevidencein
support of his request for reimbursement for pain managemernt treatment pursuant to 29 C.F.R. 88
18.6(d). That section provides that where a party failsto comply withan order of the ALJ, the ALJ,
"“for the purpose of permitting resolution of the relevant issues may take such action thereto asis
just," including,

(i) Rulethat the non-complying party may not introduceinto evidence...documentsor other
evidence...in support of... any clam....

(v) Rule...that a dedsion of the proceeding berendered against the non-complying party.
In afootnote, the Board noted that medical benefits camot bedenied under Section 7(d)(4)

for any other reason than to undergo an examination. However, the Board went onto note, "The Act
also provides for imposition of sanctions for failure to comply with an order. Under Section 27(b),
the [ALJ may certify the factsto adistrict court if a person resists any lawful order. 33 U.S.C. 88
927(b). As theseprovisonsare not incorsistent withthe regulationat 29 C.F.R. §818.6(d)(2), the
[ALJ] did not err in applying it in this case."

Topic 27.3 Federal District Court Enforcement
A-Z International v. Phillips, ___F.3d ___ (No. 01-56689) (9" Cir. March 21, 2003).

Section 27(b) of the LHWCA does not authorize afederd digrict court to sanctionaclaimant
for contempt for filing afalseclam for benefits under theLHWCA. Thete'm “lawful process” is not
broad enough to include thefiling of acomplaint that mi srepresentsthe jurisdictiond facts. TheNinth
Circuit found that in enacting the LHWCA, Congress expressly provided mechanisms other than
contempt sanctions to deal with fraudulent claims beforean ALJ. “Ininterpreting astatute, courts
must consider Congress' swords in context “with a view to their place in the overal statutory
scheme.” Citing Davis v. Mich. Dep’t of Treasury, 489 U.S. 803, 809 (1989). The Ninth Circuit
went on to note, “The LHWCA has spedfic provisionsthat deal with fraud before the ALJ, such as
33 U.S.C. 931(a) and 948.

Topic 27.3 Federal District Court Enforcement
Goicochea v. Wards cove Packing Co., ___ BRBS___ (BRB No. 02-0439)(March 13, 2003).

The Board held that an AL Jcannot rely upon the Federal Rules of Civil Procedureto dismiss
a claim based upon the claimant’ s failure to comply with the multiple ordersissued byan ALJ. The
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ALJ must corsider the applicahility of Section 27(b) to the facts before him/her. “As claimant’s
falure to execute and deliver an authorization releasing his INS records to employer wasin direct
noncompliancewith [thejudge's] orders, it constitutes conduct which should be addressed under the
procedural mechanism of Section 27(b). Rather than dismissing daimant’s claim, the [ALJ] must
follow the procedures provided for in Section 27(b) of the Act.” The employer had cited Section
18.29(a)(8) of the OALJregulations, 29 C.F.R. § 18.29(a)(8), as asource of authority for theALJ s
decision to dismiss the clamant’s claim. An ALJs authority in general to dismiss a dam with
prejudicestems from 29 C.F.R. § 18.29(a), which affords the ALJ all necessary powers to conduct
far and impartial hearings and to take gppropriate action authorized by the Federal Rules of Civil
Procedure. See Taylor v. B. Frark Joy Co., 22BRBS408 (1989). “As Section 27(b) of the Act is
a ‘rule of special application’ which addresses the issue presented on appeal, however, the OALJ
regulationsdo not apply.” 29 C.F.R. §18.1(a).

TOPIC 28

Topic 28.1 Attorney's Fees—Generally
Craig v. Avondale Industries, Inc., 36 BRBS 65(2002).

This isan Order on Reconsideration of the Board's Decision and Order on Reconsideration

En Banc, Craig, et al. V. Avondale Industries, Inc., 35 BRBS 164 (2001). Once again the Board has
upheld its prior decison inthis mater holding that initial claim forms filed by claimants, standing
alone, trigger the 30-day time period (following notice of aclaim from the district director) in which
employer isrequired to pay benefits or declineto pay for purposes of attorney's fee liability under
Section 28(a) . Neither the LHWCA nor the regul aions require that aclaimant submit evidence with
his claim before the requirements of Section 28(a) are triggered. A clamant need not establish a
prima facie case under Section 20(a) beforethe requiremerts of Section 28(a) aretriggered. Inthese
consolidated hearing loss claims, the Board specifically found that "thereisno reasonto treat hearing
loss clamsdifferently, merely because ahearing loss must be ratable under the [AMA] Guidesto the
Evaluation of Permanent Impairment in order to be compensable.”

Topic 28.1.1 Attorney’s Fees—Generally—Introduction
Kuhn v. Kenley Mining Co., (No. 01-2255) (4th Cir. April 4, 2002) (Unpullished).
This Black Lung Benefits Act fee caseis noted here because the attor ney fee section of the

Black Lung Act and regulations are derived from the LHWCA. The Fourth Circuit, citing 33 U.S.C.
88 928(a) and 20 C.F.R. 88 725.367(a), held that "the statute does not permit the fees of a lay
representative to be shifted to an employer.”
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Topic 28.1.2 Attorney Fees—Successful Prosecution

Terrell v. Washington Metropolitan Area Transit Authority, __ BRBS __ (BRB No. 99-
0509)(Dec. 6, 2002).

This is aReconsideration of the Board's previous holding inthis matter found at 36 BRBS

69 (2002). That Order held that the employer could not be held lialde for the claimant's attorney's fee
for the work counsel performed and that the daimant was liable for a reduced fee that was made a
lienon histotal disahility compensation award. In aplurality decision on reconsideration, counsel
successfully sought to hold the claimant liable for the entire fee he had requeded.

This matters stems from a modification request brought by the director. Previoudy the

clamant contended that the Director had no standing to appeal to the Board, and that the appeal was
untimely. The Board regjected those contentions. In the appeal on the merits, the claimant opposed
the Director's contention that the employer retained standing to oppose amodification request under
the pre-1984 Amendment Act, and was unsuccessful in defending the ALJs decision excluding the
employer fromthe proceedings. Citing Hensley v. Eckerhart, 461 U.S. 424 (1983), the Board then
held that counsel for the damant was not entitled to a fee for the work performed on research,
motiors or briefs, as the claimant was unsuccessful in mantaining the status quo.

Now the Board holds tha Hensley does not apply since Hensley is only gpplicable to fee

shifting statutes such as Sections 28(a) and (b) and not to Section 28(c) where attorney's fee
entittement isdetermned by the necessary work paformed in securing n award. Citing 20 C.F.R.
802,203(e), the Board found the work counsel performed to be "necessary" inthat he advocated a
position protective of his client'sinterest. Noting that, on remand, the claimant had been awarded
ongoing permanent total disability bendfits and the entitlement to cost-of-living adjustments, the
Board found that the claimant was financially able to pay the $4,100.00 attorney fee.

Inaconcurring opinion, Judge McGranery agreed that the cla mant should beresponsible for

the attorney fee under Section 28(c), but took issue withthe plurality' sinterpretation of Hensley (that
fee shifting does not apply to the instant case because fee liability had not shifted to the employer.).
"I think that the Hensley analysis provides guidance whenever ajudicial tribund is regponsbe for
directing an attorney's fee award."” She went on to note; "T he flaw in the majority's andyss is that
it failsto distinguish between subst antive and procedural issues. Although claimant was unsuccessful
in opposing employer's participation in the modification proceeding, this was purely a procedural
issue. The prohibition against compensating attor neys for work on unsuccessful issues concerns
substantive issues, i.e., clams."

Topic 28.1.2 Attorney Fees—Successful Prosecution

Woods v. Director, OWCP, (Unpublished) 2003 U.S. App. LEX1S3590 (Ninth Cir. No. 01-71920)
(February 25, 2003).
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Where an employer makes voluntary payments and a claimant does not receive greater

compensation from an ALJ Decision and Order, the claimant isnot entitled to an attorney fee. The
Ninth Circuit found that, "The record contains no evidence that the employer's advance payment
made before [the claimant] filed her clam was condtional or contingent in nature Because the
[ALJs] award did not exceed the amount of the advance payment, [the damant] isnot ertitled to
attor ney's fees under the LHWCA.."

Topic 28.1.3 Attorney Fees—When Employer's Liability Accrues

Weaver v. Director, OWCP, 282 F.3d 357 (5th Cir. 2002).
This case interprets the fee-shifting provision of the LHWCA found at Section 28(a) . Citing

Watkins v. Ingalls Shipbuilding, Inc., (No. 98-4367) (5thCir. Dec. 9, 1993) (Unpublished), the court
held that an attorney could recover only those feesincurred after the 30th day following the receipt
of forma notice from the district diredtor. [ Watkins has precedential status because it was decided
before the Fifth Circuit changed its rules.] The court further ruled that, as to fees accrued between
the formal noticeand controversion of the claim(the 30th day following receipt of notice), thesefees
may be assessed againgt the employer if the employer controverts a clamwithinthe 30 day window
and other triggers have been satisfied. These other triggers are: (1)there is formal notice, (2) there
isasuccessful prosecution by the clamant, and t he claimant usesan attorney to prosecutetheclaim.

Topic 28.2 Attorney Fees—Employer's Liability

Boatwright v. Logisitec of Connecticut, Inc., (Unpublished) (BRB No. 01-0804) (July 12, 2002).
In thisattorney fee issue case which arose withinthe jurisdiction of the Second Circuit, the

Board rejected the employer's contention that Section 28(b) is not applicable as no informal
conference was held in this matter. The Board noted that the Second Circuit has not addressed the
issue of whether the asence of an informd conference is an absolute bar to the imposition of fee
liability under Section 28(b). Thus, the Board has not seen fit to apply the Fifth Circuit holding
beyond that circuit. See Pool Co. v. Cooper, 274 F.3d 173, 35 BRBS 109(CRT) (5th Cir. 2001)
(Fifth Circuit holds that informal conference is prarequisteto feeliability under Section 28(b)). See
also, Staftex Staffing v. Director, OWCP, 237 F.3d 409, 34 BRBS 105 (CRT) (5th Cir. 2000),
modifying on reh'g 237 F.3d 407, 34 BRBS 44 (CRT) (5th Cir. 2000).

Topic 28.2.2 Attorney Fees—Tender of Compensation
Woods v. Director, OWCP, (Unpublished) 2003 U.S. App. LEX1S 3590 (Ninth Cir. No. 01-71920)
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(February 25, 2003).
Where an employer makes voluntary payments and a claimant does not receive greater

compensation from an ALJ Decision and Order, the claimant isnot entitled to an attorney fee. The
Ninth Circuit found that, "The record contains no evidence that the employer's advance payment
made before [the claimant] filed her claim was conditional or contingent in nature. Because the
[ALJS] award did not exceed the amount of the advance payment, [the damant] isnot ertitled to
attorney's fees under the LHWCA.."

Topic 28.3 Attorney's Fees—Claimant's Liability

Terrell v. Washington Metropolitan Area Transit Authority (WMATA), _ BRBS ___ (BRB No.
99-0509) (dune 11, 2002).

The issue here is whether an employer who is granted Section 8(f) rdlief, is digmissed from

a subsequent modificaion proceeding by the ALJ on the claimant's notion, and who did not
participate in the appeal of the modification before the Board, is regponshble for the clamant's
attorney feeat the Board leve. (The employer did not participatein the Director's appeal beforethe
Board, and the claimant argued in response to the Director's appeal for the employer's continued
exdudgonfromthe case) The Board found that such an enployer is not liabde for an attorney fee.
Furthermore, theBoard found that, "Thefact that employer had an economic interest in the outcome
(due to the increased assessment under Section 44... .), is not sufficient for employer to be heldfor
claimant's att orney'sfee for work performed beforethe Board under thefacts of thiscase." Thus, the
Board found that since the claimant's attor ney obtained an award of permanent total disability, an
attorney's feefor his counsd canbe made a lien on the claimant's compensation.

Topic 28.3 Attorney's Fees—Claimant's Liability

Terrell v. Washington Metropolitan Area Transit Authority, _ BRBS __ (BRB No. 99-
0509)(Dec. 6, 2002).

This is a Reconsideration of the Board's previous holding in this matter found at 36 BRBS

69 (2002). That Order held that the employer could not be held lialde for the claimant's attorney's fee
for the work counsel performed and that the claimant was liable for a reduced fee that was made a
lien on histota disability compensation award. In a plurdity decison on reconsideration, counsel
successfully sought to hold the claimant liable for the entire fee he had requeded.

This matters gems from a modification requeg brought by the director. Previoudy the

claimant contended that the Director had no standing to appeal to the Board, and that the appeal was
untimely. The Board reected those contentions. In the appeal on the merits, the claimant opposed
the Director's contention that the empl oye retained standing to oppose amodification request under
the pre-1984 Amendment Act, and was unsuccessful in defending the ALJs decision excluding the

93



employer from the proceedings. Citing Hensley v. Eckerhart, 461 U.S. 424 (1983), the Board then
held that counsel for the claimant was not entitled to a fee for the work performed on research,
motions or briefs, as the claimant was unsuccessful in mantaining the status quo.

Now the Board holds tha Hensley does not apply since Hensley is only applicable to fee

shifting statutes such as Sections 28(a) and (b) and not to Section 28(c) where attorney's fee
entitlement is determined by the necessary work performed in securing n award. Citing 20 C.F.R.
802,203(e), the Board found the work counsel performed to be "necessary” in that he advocated a
position protective of his client's interest. Noting that, on remand, the claimant had been awarded
ongoing permanent total disability berefits and the entitlement to cost-of-living adjustments, the
Board found that the claimant was financially able to pay the $4,100.00 attorney fee.

Inaconcurring opinion, Judge McGranery agreed that the claimant should beresponsiblefor

the attorney feeunder Section 28(c), but took issuewiththeplurdity'sinterpr etation of Hensley (that
fee shifting does not apply to theinstant case because fee liability had not shifted to the enployer.).
"I think that the Hensley analysis provides guidance whenever a judicid tribunal isresponsible for
directing an attorney's fee award." She went on to note; "The flaw in the mgjority's analysis is that
it falsto distinguish between substantive and procedural i ssues. Although claimant was unsuccessful
in opposing employer's participation in the modification proceeding, this was purely a procedural
issue. The prohibition against compensating attorneys for work on unsuccessful issues concerns
substantive issues, i.e., clams.”

Topic 28.3.1 Liability of Special Fund

Terrell v. Washington Metropolitan Area Transit Authority (WMATA), _ BRBS ___ (BRB No.
99-0509) (dune 11, 2002).

The issue hereis whether an employer who is granted Section 8(f) relief, isdismissed from

a subsequent modification proceeding by the ALJ on the claimant’s motion, and who dd not
participate in the appea of the modification before the Board, is responsible for the clamant's
attorney fee a the Board level. (Theemployer did not participate in the Director's apped beforethe
Board, and the claimant argued in response to the Director's appeal for the employer's continued
exdugon from the case.) The Board found tha such an employer is not liable for an attorney fee.
Furthermore, the Board found that, "Thefact that employer had an economic interestintheoutcome
(due to the increased assessment under Section 44... .), isnot sufficient for employer to be held for
claimant's att orney'sfee for work per formed beforethe Board under thefacts of thiscase." T hus, the
Board found that since the claimant's attorney obtained an award of permanent total disability, an
attorney's feefor his counsd canbe made a lien on the claimant's compensation.

Topic 28.4 Attorney Fees Application Process
Furguson v. Newport News Shipbuilding and Dry Dock Co., ___ BRBS ___ (BRB No. 01-0504)
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Februay 14, 2002).
In thismatter, claimant's prior counsel filed a fee petition documenting services rendered on

claimant's behdf. Thedistrict director refused to impose liability for afee on the claimant, stating that
he was unable to determine if the claimant undergood his counsd's representation, including its
necess ty and reasonakbl eness, whether or not ther e had been asuccessful prosecution, and claimant's
ability to pay the fee. The Board found that the district director erred in declining to consider his fee
petition listing services allegedly rendered while the case was before the district director. Citing 20
C.F.R. 88 702.132, the Board found that counsel was in conformance with the regulations.
Furthermore, the Board stated, " [W] hile the district director chastises Mr. Donaldson for hisfailure
to create arecord before an administrative law judgesupportive of hisposition regarding t he payment
of a fee, the applicable regulations implementing the Act provide for the compilation of an
adminigtrative file which give the digtrict director the requisite information needed for the
conddeation of counsl's fee petition.....Thus, the administrative file in the district director's
possession should contain all of the information needed for that official to adequately consider the
fee proposed by claimant's former counsel.”

28.6.3 Fee Petition

Whether attorney fees are recoverable for time spent doing afee petitionisin controversy.
The Board's en banc positionisat vaiancefromthe Ninth Circuit’ s position, as well as from two
Board three judge panel positions.

In Sproull v. Stevedoring Services of America, 28 BRBS 271(1994) (Decision on Recon.)
(en banc), the Board held that this was an activity that was not reasonably necessary to protect
clamant'sinterests. See also, Shaller v. Cramp Shipbuilding & Dry Dock Co., 23 BRBS 140 (1989);
Berkstresser v. Washington Metro. Area Transit Auth., 16 BRBS 231 (1984). The Board felt that
each attorney should keep arunning, accurate, total of the hours expended on the case so that the
preparation of the fee request "should be, for the most part, a clerical function included in overhead
expenses." Sproull,28BRBS 271, 277; Morris v. California Stevedore & Ballast Co., 10 BRBS 375,
383 (1979).

TheBoard distinguished its position from that taken in the two non-longshor e cases of Hensley
v. Eckerhart, 461 U.S. 424 (1988) and Rose Pass Mines, Inc. v. Howard, 615 F.2d 1088 (5th Cir.
1980). Hensley, a civil rights case, involved significantly more hours and people that needed to be
accounted for in the fee motion than in most LHWCA claims. The Rose Pass Mines, Inc. case was
a bankruptcy proceeding which by statute demands exhaustive detail in the fee petition.

IntheNinth Circuitit is acceptableto award fees for the time spent preparing the attorney's
fee application. Anderson v. Director, OWCP, 91F.3d 1322 (9th Cir. 1996). In re Nucorp Energy,
Inc., 764 F.2d 655 (9th Cir. 1985), like the Rose Pass Mines, Inc. case, was a bank ruptcy case and
the Ninth Circuit eventually followed the holding of the Fifth Circuit in awarding attorney's fees
including the time it took to prepare the motion. However, before following the Rose Pass Mines,
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Inc. holding, the Ninth Circuit in In re Nucorp Energy, Inc. exhaustingly discussed how other
statutory fee cases have dealt with the issue. I n looking mainly to section 1988 civil rights cases, the
Ninth Circuit finds the support for their position in bankruptcy proceedings.

Another application of the Ninth Circuit's rule, granting compensation for the time needed to
prepare the fee application, is seen in Clark v. City of Los Angeles, 803 F.2d 987 (9th Cir. 1986).
Clark isacivil rightscasewhich follows the rational of /n re Nucorp Energy, Inc without providing
any expangonon thelineof reasoning. Anderson, which appliesthe fee application ruleto LHWCA
cases in the Ninth Circuit, relies rigidly on the wording of 42 U.S.C. 88 1988.487 and Clark.
Anderson v. Director, OWCP, 91 F.3d 1322,1325 (9th Cir. 1996). After citing these two items the
Anderson courtusestheholdingin City of Burlington v. Dague, 505 U.S. 557 (1992)(A ‘ reasonable”
fee should mean the samething under all federal fee-shifting statutes.) saying that "areasonable fee
applies uniformly to all federal fee-shifting statutes” to extend thecivil rightsholdings on the issue
toLHWCA. Id. Compare this rational to the holding in Sproull where the Board sitting en banc
held that the "activity'" was not necessary to the protection of the claimant's entitlement, and
hence it is a clerical function. Sproull, 28 BRBS 271, 277 (en banc).

In Sproull, the Board noted that in most longshore cases, unlike other fee-shifting statutes,
the fee requed is“quite small in comparison” to cases where the litigation is often complex and
lengthy. “Thus, the feepetitions will necessarily be shorter and lesscomplex.” Sproull, a 278. The
en banc Board saw no reason to depart from itslongstanding position that time spent preparing afee
petitionisnot compensable. See e.g., Verderane v. Jacksonville Shipyards, Inc., 14 BRBS 220.15
(1981); Keith v. General Dynamics Corp., 13 BRBS 404 (1981); Staffile v. International Terminal
Operating Co., Inc., 12 BRBS 895 (1980).

InSproull, the Board noted that the Black L ung regul ations provide that no feeapproval shall
include paymert for time spent in preparation of afee application. 20 C.F.R 725.366(b). However,
it should be noted that the regulations pertaining to longshore fees are silent on theissue. 20 C.F.R.
702.132. 1t should also be noted that three judge panels of the Board have followed the Anderson
decision in Price v. Brady-Hamilton Stevedore Co., 31 BRBS 91 (1996) (Ninth Circuit) and Hill v.
Avondale Industries, Inc., 32 BRBS 186 (1998) (Fifth Circuit).

The claimant’ sattorney may be awarded feesfor time spent defending the fee petition. Byrum

v. Newport News Shipbuilding & Dry Dock Co., 14 BRBS 833 (1982); Jarrell v. Newport News
Shipbuilding & Dry Dock co., 14 BRBS 833 (1982); Jarrell v. Newport News Shipbuilding & Dry
Dock Co., 14 BRBS 883 (1982); Morris v. California Stevedore & Ballast Co., 10 BRBS 375
(1979).

Topic 28.6.7.2 Attorney’s Fees—Claimant’s Costs—Medical Reports and Testimony

Zeigler Coal co. v. Director, OWCP., ___F.3d __ (No. 01-3211/3998) (7" Cir. April 18, 2003).
The Seventhcircuit found that Section 28(d) of the LHWCA could be used to award fees for

96



medical experts who submitted reports but did not testify. “[T]he text of section 28(d) of the
Longshoremen’s Act addresses ‘the reasonableness of the fees of the expert witness within the
context of assessing * as costs, feesand mileage for necessarywitnesses' to an empl oyer aga nst whom
attorneys’ fees also were assessed.” The court rejected the employer’ s argument that the claimant
should only be able to recover the fees of his medical expertsifthey gopear at theALJhearing. The
court held that, if the medical reports are submitted as evidence before the AL J, they are recoverable
as costs.

Topic 28.9 Attorney Fees--Settlements
Jenkins v. Puerto Rico Marine, Inc., 36 BRBS 1 (2002).

Here the daimart argues that the district director erred in denying his request for penalties

and interest on Section 8(i) settlement proceeds. When the district director received the parties
applicaionfor settlement, the case was on gpped before the Eleventh Circuit and thus the district
director did not havejuridiction. He therefore concluded that the 30-day time limit for automatic
approval of the settlement wastolled and instructed the partiesto request remand of the case so that
he could fully consider the agreement. The crux of the clamant's contention is that, contrary to the
district director'sfindings the 30 day timelimit for consideration of the settlement could not betolled
and, therefore, the settlement was "automatically” approved and asa result, the employer was ligble
for interest and penalties which accrued from the date of the 30th day until payment to the claimant
of the agreed upon amounts

Citing Section 702.241(b), 20 C.F.R.. 88 702.241(d) ("... The thirty day period as described

in paragraph (f) of this section begins whenthe remanded case isreceived by the adjudicator.”), the
Board held that the 30-day period had properly been tolled. The Board further noted that the 30-day
period would have beentolled in any event since the parties had not provided a compl ete application
as needed to comply with Section 702.242 of the regulations

Claimant also dleged that in approving the settlement, the district director in effect nullified

the Board's prior attorney fee award and that avard should be consdeed separae and apat from
the attorney's fee agreed upon in the parties settlement agreement. However, based on the wording
in the settlement agreement, the Board found that the district director rationally construed the
settlement agreement as conclusively deciding the issue of all attorney’s fees due in this case.

Topic 28.10.2 Attorney Fees—Timely Appeal/Finality

Millet v. Avondale Industries, ___ F.Supp. 2d __ (E.D. La 2003),2003 WL 548879 (Feb.
24,2003).

Federal Didrid court senctioned use of Section 18 and Section21(d) by aclamant'sattorney

to recover costs and expenses incurred when the employer first refused to pay the attorney fee which
had been confirmed on apped by the circuit court when the circuit court had also confirmed the
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compensation order. District Court Judge found that, "The purpose and spirit of the LHWCA is
violated when an employer refusesto pay an avard of attorney's fees pursuant to afina order and
suffers no consequences. That result awards bad behavior and thwarts the purpose of the
LHWCA....Thefad that Avondalepromptly paid Millet upon notice of this lawsuit doesnot relieve
Avondade of responsibility. Millet was forced to incur costsand expenses to secure paymert of afiral
award pursuant to the provisions of the LHWCA, to which hewas rightfully entitled. If Millet must
bear the cost of enforcement of that final fee award then he cannot receive ‘ ‘ the full value of the fees
to which [heig] entitled under the Act.™

TOPIC 30

TOPIC 31

Topic 31 Generally

[ED. NOTE: The following isprovided for informationd value only.]

St. Bernard Parish Police Jury and Travelers Property Casualty Corp. v. Duplessis, 831 So. 2d 955
(La. Supreme Ct. 4, 2002).

The Louisiana State Supreme Court held that aclaimant's wilful migepresentation of mileage
reimbursement subjected him to the forfeiture of his workers compensation benefits, pursuant to
LSA-R.S. 23:1208. The statute, in pertinent parts, states that it is unlawful for any person, for the
purpose of obtaining or defeating any workers compensation benefit or payment, to willfully make
afalse statement or representation. "Any employee violating this Section shall, upon determ nation
by workers compensation judge, forfeit any right to compensation benefits under this Chapter."
Claimant had submitted arequest for reimbursement for 4,354 miles when he was only entitled to
1,114.2 miles for doctors vigts.

Although noting that the damant was"not aworkers compensation neophyte,” the hearing

officer, found that the forfeiture of al benefits was "too harsh” and ordered the forfeiture of the
requested mileageand referrd of the matter to the Fraud Section On appeal thecourt affirmed the
ruling. Noting the intent of the state legislature, the Louisana State Supreme Court has now
overturned the prior rulings and denied all future berefits.

31.2 Penalty For Misrepresentation—Prosecution of Claims—Claimant’s Conduct
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A-Z International v. Phillips, ___ F.3d ___ (No. 01-56689) (9" Cir. March 21, 2003).

Section 27(b) of the LHWCA does not authorize afederal district court to sanctionaclaimant
for contempt for filing afal e claimfor benefits under the LHWCA. Thetem “lawful process” is not
broad enoughtoincludethefiling of acomplaint that misrepresentsthejurisdictional facts. The Ninth
Circuit found that in enacting the LHWCA, Congress expressly provided mechanisms other than
contempt sanctions to deal with fraudulent clains before an ALJ. “Ininterpreting astatute, courts
must condder Congress s words in context “with a view to ther place in the overall statutory
scheme.” Citing Davis v. Mich. Dep’t of Treasury, 489 U.S. 803, 809 (1989). The Ninth Circuit
went on to note, “The LHWCA has spedfic provisionsthat deal with fraud before the ALJ, such as
33 U.S.C. 931(a) and 948.

TOPIC 33

Topic 33 Generally

[ED.. NOTE: The following federal district court cases are included for informational purposes
only.]

Ayers v. C&D General Contractors, 2002 WL 31761235, 237 F.Supp 2d 764 (W.D. Ky. Dec. 6,
2002)

Herethewidow of aworker killed while removing supportsfrom adock settled the LHWCA

clam but subsequently filed third party actions under the gereral maritime law and the Admiralty
Extenson Act. At issueinthethird party action was whether "water craft excluson” excluded this
clam sincethe worker had been working underneath abarge. The court concluded that the clam
should not be exduded since the barge was not used for trangportation but merely aided the work
under the dock.

Topic 33.6 Employer Credit For Net Recovery By "Person Entitled To Compensation"
New Orleans Stevedores v. Ibos, 317 F.3d 480 (5th Cir. 2003).

In this matter, where the worker had mesothelioma, the Fifth Circuit followed the Second

Circuit's rule annurciated in Travelers Ins. Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955) that liabil ity
under Section 2(2) of the LHWCA restswith the last maritime employer regardless of the alssence
of actua causa contribution by the final exposure. Employer in the instant case had argued that it
could not beliablebecause of the worker'smesotheliomaand that disease's latency period. However,
infollowing Cardillo, the Fifth Circuit found that alink between exposurewhile working for the last
employer and the development of thedisabling condtion was not necessary.

TheFifth Circuit haspreviously held that, after it is determined that an employee has made
aprimafacie case of entitlement to benefits under the LHWCA, theburden shiftsto the employer to
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prove either (1) that exposureto injurious stimuli did not cause the employee's occupational disease,
or (2) that the empl oyeewas performing work covered under the LHWCA for asubsequent employer
when he wasexposedto injurious gimuli. Avondale Indus., Inc. v. Director, OWCP [Cuevas], 977
F.2d 186, 190 (5th Cir. 1992).

The Fifth Circuit also ruled that the employer was not entitled to a credit for the clamant's

settlement receipts from prior maritime employers. Judge Edith Jones issued a vigorous dssent on
thisisaue.

Topic 33.7 Third-Party Settlements Ensuring Employer's Rights Written Approval of
Settlement

Esposito v. Sea-Land Service, Inc., 36 BRBS 10 (2002).
Herethe Board rejected the claimant's assertions that the employer's actions amounted to a

congtructive approval of athird-party settlement. The Board found that the employer'sinvolvement
in the third-party litigation and settlement was insufficient to render Section 33(g)(1) inapplicable.
The Board noted the very limited partid pationof theemployer and found that it was lessthanin some
other cases where the Board had previously held that Section 33(g)(1) applied. Employer here was
anamed defendant in the tort suit; thus, it did not appear in the case on the claimant's side. Second,
the employer was dismissed from the case nearly one and one-half years before the trial and
settlement, and the employer's attorney remained active only for discovery purposes. The Board
further noted that "While thereisconflicting evidence asto whether [employer's attorney] wasaware
of the settlement process and the final negotiations, and as to whether he made a congraulatory
comment when informed of the ...settlement, the [ALJ found that [employer's attorney] was not
involved inthe negotiations themsel ves, and he did not sgn or consent to the genera release.” The
Board found that employer's participationinthe third-party litigation did not rise to the level which
would congitute congdructive goproval of the settlement and render Section 33(g)(1) inapplicable.

Next the Board addressed an issue of first impression, namely whether Section 33(g)(2)

providesclaimants withameansfor retaining their entitlement to medical benefits despite having lost
their entitlement to compensation. Referencing Estate of Cowart v. Nicklos Drilling Co., 505 U.S.
469 , 26 BRBS 49 (CRT) (1992); the language of Section 33(g) itself; and the implementing
regulation, 20 C.F.R. 88 702.281, the Board concluded that a claimant must obtain the prior written
approval of a settlemert for an amount less than his entitlement under the LHWCA.

Topic 33.7 Ensuring Employer’s Rights—Written Approval of Settlements
Dilts v. Todd Shipyard Corp., (Unpublished)(BRB No. 02-0434)(March 12, 2003).

The Board found that a clamant can not dodge the Section 33(g) requirement of written
approval fromthe employer by alleging that the third-party sttlementswerede minim sand therefore
could not prejudice the enmployer.
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Topic 33.7.4 Third-Party Settlements--Medical Benefits

Esposito v. Sea-Land Service, Inc., 36 BRBS 10 (2002).
Here the Board regjected the claimant's assertions tha the employer's actions amountedto a

constructive approval of athird-party sttlement. The Board found that the employer's involvement
in the third-party litigaion and settlement was insufficient to render Section 33(g)(1) inapplicable.
The Board noted the very limited partici pation of the employer and found that it was lessthanin some
other cases wherethe Board had previously held that Section 33(g)(1) applied. Employer here was
a named defendart in the tort suit; thus, it did not appear inthe case on the claimant's side. Second,
the employer was dismissed from the case nearly one and one-half years before the trid and
settlement, and the employer's attorney remained active only for discovery purposes. The Board
further notedthat "While thereis corfli cting evidence asto whethe [employer's attorney] was awae
of the settlement process and the final negotiations, and as to whether he mede a congratulatory
comment when informed of the ...settlement, the [ALJ] found that [ employer's attorney] was not
involved in the negotiations themselves, and he did not sign or consent to the gereral rdease.” The
Board found that employer's participationinthe third-party litigation did not rise to the level which
would congtitute constructive approva of the settlement and render Section 33(g)(1) inapplicable.

Next the Board addressed an issue of first impression, namely whether Section 33(g)(2)

providesclaimantswith ameansfor retaining their entitlement to medical benefits despite having lost
their entitlement to compensation. Referencing Estate of Cowart v. Nicklos Drilling Co., 505 U.S.
469 , 26 BRBS 49 (CRT) (1992); the language of Section 33(g) itself, and the implementing
regulation, 20 C.F.R. 88 702.281, the Board concluded that a claimant must obtain the prior written
approval of a settlement for an amount less than his entitlement under the LHWCA.

Topic 33.10 Miscellaneous Areas Within Section 33

[ED. NOTE: While not aLHWCA case, the following may be noteworthy in a Section 33 context
for its discussion of "prevailing parties” and "consent decree”]

American Disability Association, Inc. v. Chmielarz, 289 F.3d 1315 (11th Gir. 2002).
Inthis ADA case, prior to trial, the parties entered into a settlement which was "approved,

adopted and ratified" by the digrict court in afinal order of dismissal, and over whichthe district
court expresdy retained jurisdiction to enforce its terms. Subsequently, the Association sought
attor neys feesand costsbut the district court found that it wasnot a " prevailing party” as that term
was defined in Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep't of Health & Human Res., 523
U.S. 598, 121 S.Ct. 1835(2001) (Court specificaly invdidated the" catalyst theory."). However, the
crcuit court found that the Association plainly wasa "prevailing paty” because the district court's
approval of the terms of the settlement coupled with its explicit retention of jurisdiction are the
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fundional equivalent of a consent decree.
The circuit court noted that in Buckhannon, the Supreme Court had invalidated the catalyst

theory because "[i]t allows an award where there is no judicialy sanctioned change in the legal
relationship of the parties” The Court sad that a plaintiff could be a"prevailing paty” only if it was
"awarded somerelief" by the court and achieved an"alteration inthe legal rel ationship of the parties”
Buckhannon, 523 U.S. at 603-605. While the Court had stated specifically that a plaintiff achieved
such prevailing party statusif it (1) received at least somerelief--including nominal damages--onthe
merits, or (2) signed a settlement agreement "enforced through a consent decree,.” the circuit court
found that this did not mean that these werethe only two resolutionsto form asufficient basis upon
which a plaintiff could be found to be a prevailing party.

The circuit court stated: "Thus, it is clear that, even absent the entry of aformal consent

decree, if thedigtrict court either incor por ates the terms of asettlement into itsfinal order of digmissal
or expressly retains jurisdiction to enforce a settlement, it may thereafter enforce the terms of the
parties’ agreement. Itsauthority to do soclearly establishesa'judicidly sanctioned changein thelegal
relationship of the parties' asrequired by Buckhannon, because the plaintiff thereafter may retumn to
court to have the settlement enforced. A formal consent decreeisumecessary in these circumstances
because the explicit retention of jurisdiction or the court's order specifically gpproving theterms of
the settlement are, for these purposes, the functional equivalent of the entry of a consent decree.”

TOPIC 39

TOPIC 48a

TOPIC 60

Topic 60.2 Longshore Act Extensions--Defense Base Act
llaszczat v. Kalama Services, 36 BRBS 78 (2002).
Whether the "zone of specid danger” applied to this Defense Base Act case was the main

issue here. The clamant was injured during the time he worked as the manager of the "Self-Help
Store" onthe Johnston Atoll, atwo milelongidand locatedinthe South Pacific. Theclaimant initially
sustained awork-related injury to hisleft leg. Subsequertly he sustainedaninjury to hisleft hipwhile
engaging in post-work recresational activity. The "recreational” injury is the focus of this litigation.
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After work, the claimant went for drirksto the " Tiki Bar," where he remained until closing and then
went on to the AMVETS where he bought drinks for a group of soldiers. He entered into a $100
wager with amilitary police officer wherein the claimant bet the officer that the officer could not, in
akaratedemonstration, "put [ his| legover [theclaimant's| head without touching [claimant].” At this
point there are two versions asto how the claimant actually injured his hip, but he wastaken to the
clinic where he stayed for two days, after which hewastrandferred to Hawaii for hip surgery. While
recovering, the claimant recei ved notice from the base military commander tha he was expelledfrom
the atoll and was precluded from ever returning. The employer thereafter discharged the claimant
based on the fact that the debarment order prohibited his return to Johnston Atoll.

The ALJ found that the claimant did fall within the "zone of specid danger" and that his

conduct, although perhaps unauthorized and/or prohibited, was not so egregious as to sever the
relationship between his employment and the injury under the doctrine. The enployer on appeal
challenges this finding and further argues that the ALJ ignored the lega "reasonable recreation”
standard, wherein only thoseindderts inwhich the daimart's conduct was reasonable are accepted
as fdling within the "zone of gecial danger" doctrine

The Board found that the AL J properly applied the "zone of gpecial danger” doctrine here.

The Board noted that the ALJ had found that the claimant and the other employees on the atoll had
limited choices and opportunities for recreation, and that this is, presumably, the reason why the
military authori zed the operation of "sodd dubs" on the atoll. The ALJ had further found that with
the existence of clubs saving alcohol to employees, in combination with the employees lengthy
periods of isolation inthe middle of the Pacific Ocean, it was dearly foreseeald e by boththe military
authority and the employer tha "risky horseplay” or scuffles such astha which occurred, would
occur from time to time. As such, he determined tha the claimant's conduct was not " so far from his
employment" and wasnot " so thoroughly disconnected fromthe serviceof hisemployer that it would
be entirdy unreasonable to say that the inuriessuffered by hmaroseout of and in thecourse of his
employment.”

The ALJ also found, assuming arguendo, that while the camant was engaged in

"unauthorized" or prohibitedbehavior (i.e., assuming that the employer'scharacteri zationisaccurate
and the incident involved wagering and fighting), thisfact alone does not necessarily establish that
the claimant's behavior was unforeseeable. Specifically, the ALJ found that the incident was
"foreseeable, if not foreseen” by theemployer and thusthe merefact that fighting was prohibited does
not necessarily preclude the claimant's recovery evenif fighting constituted groundsfor expulsion
fromthe atoll.

The Board fourd that the issue as to whether the clamant should be barred of benefits

because he was dischargeand could not returnto pot-inurywork due to hisown misfeasancebecame
moot since the claimant was never offered any position by the employer post-injury, nor did the
employer establishthat suitable alternat e employment would have been available to the claimant at
pre-inury wages, but for, his discharge
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Topic 60.2.1 Extension Acts--Defense Base Act--Applicability of the LHWCA

Morrissey v. Kiewit-Atkinson-Kenny, 36 BRBS 5 (2002).
Inthisjurisdiction case, theclaimant argued that he had jurisdiction under the LHWCA either

by way of the Outer Continental Shdf Lands Act (OCSLA), the Defense Base Act (DBA), or the
LHWCA itself. TheBoard uphedtheALJ'sdenid of jurisdictionin thismatter. The claimant worked
on a major construdion project known as the Harbor Cleanup Project undertaken by the
Massachusetts Water Resources Authority to build a new sewage treatment plant and a discharge,
or outfall, tunnel to serve the Bogon metropadlitan area. Theoutfall tunnel i slocated 400 feet beneath
the ocean floor and is to extend over nine miles from Deer 1dand into the Atlantic Ocean. The
claimant worked asamermber of a"bull gang,” and hisdutiesincluded maintenance of the rail system,
water systemsand the tunnel boring machine. He also was required to shovel muck, a substance he
described as a cement -like mixture of wet dirt and debris, and asd ged withthe changing of headsor
blades on the tunndl boring machine. When injured, the claimant was working in the outfall tunnel
approximately fivemiles from Deer Island.

The ALJfound that the claimant's work site was located in bedrock hundreds of feet below

any navigable water and thuscould not be viewed as being "upon thenavigeble waters of the United
States." Additionally the ALJ found that the clamant was not engaged in maritime employment as
his work had no connection to loading and unloadng ships transportetion of cargo, repairing or
building maritime equipment or the repair, ateration or maintenance of harbor facilities. Further, the
ALJfound that the tunnel where the injury occurred was not an enumerated situs and was not used
for any maritime activities. The ALJ aso rejected clams for cover age under the OCSLA and DBA.

The Board first rejected coverage unde the OCSL A noting that clai mant's contentions on

appeal pertain to the geogragphic location of the injury site (more than 3 miles offshore under the
seabed), and erroneoudly disregard the statutory requirement that the claimant's injury must result
from explorative and extractive operations involving natural resources.

Next, the Board rejected coverage under the DBA. The claimant had contended that the

oversight provided by the United States Digtrict Court to the project is sufficient to bring the clam
under thejurisdiction of the DBA. However, the DBA providesbenefitsunder the LHWCA for those
workersinjured while engaged in employment under contracts with the United States, or an agency
thereof, for public work to be performed outside of the continertal United States. The Board stated
that the ALJ properly found that the DBA does not extend coverage for work on projects that must
meet federal specifications, guidelines and statutes, but rather requires that the United States or an
agercy thereof be aparty to the contract.

Findly the Boar d reject ed coverage directly under the LHWCA. Therock wher ethetunnel wasbeing
drilled rose above the surface of the water at the point where the claimant was injured. The bedrock
was at all times dry ground, and there is no assertion that the tunnel itself was used in intergate
commerceasawaeway. Thus, the Board found that the injury did not occur on navigable water.
As to the claimant's contention that he was injured on a"marine railway," the Board reected this
allegation after examining the definition of "marine railway" and noting that the claimant did not
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contend that the raillway used in the tunnel played any part in removing ships from the water for
repair.

Topic 60.2.2 Extension Acts--Defense Base Act--Claim Must Stem From a "Contract" For
""Public Work" Overseas

Morrissey v. Kiewit-Atkinson-Kenny, 36 BRBS 5 ( 2002).
Inthisjurisdiction case, theclaimant argued that he had jurisdiction under the LHWCA either

by way of the Outer Continental Shelf Lands Act (OCSL A), the Defense Base Act (DBA), or the
LHWCA itsdf. The Board upheldthe ALJsdenid of jurisdictioninthismatter. T he claimant worked
on a major construction project known as the Harbor Clean-up Project undertaken by the
M assachusetts Water Resources Authority to build a new sewage treatment plant and a discharge,
or outfall, tunnel to serve the Boson metropalitan area. Theoutfall tunnel i slocated 400 feet beneath
the ocean floor and is to extend over nine miles from Deer Island into the Atlantic Ocean. The
clamant worked asamember of a"bull gang,” and his dutiesincluded maintenance of the rail sysem,
water systemsand the tunnel boring machine. He also wasrequired to shovel muck, a substance he
described as a cement -like mixture of wet dirt and debris, and assisted with the changing of headsor
blades on the tunnel boring machine. When injured, the claimant was working in the outfall tunnel
approximately fivemiles from Deer Island.

The ALJfound that the claimant's work site was located in bedrock hundreds of fee below

any navigable water andthuscould not be vienved as being "upon the navigabl e waters of the United
States." Additionally the ALJ found that the damant was not engaged in maritime employment as
his work had no connection to loading and unoadng ships transportation of cargo, repairing or
building maritime equipment or the repair, alteration or maintenance of harbor facilities. Further, the
ALJfound that the tunnel where the injury occurred was not an enumerated situs and was not used
for any maritime activities. The ALJ also rejected clams for coverageunder the OCSLA and DBA.

The Board first rgjected coverage under the OCSLA noting that daimart's contentions on

appeal pertain to the geographic location of the injury site (more than 3 miles offshore under the
seabad), and erroneoudy disregard the statutory requirement that the clamant's injury must result
from explorative and extractive operations involving natural resources

Next, the Board rejected coverage under the DBA. The claimant had contended that the

oversight provided by the United States District Court to the project is sufficient to bring the clam
under thejurisdiction of the DBA. However, the DBA provides benefits unde the LHWCA for those
workersinjured while engaged in employment under contracts with the United States, or an agency
thereof, for publicwork to be performed outside of the continental United States. The Board stated
that the ALJproperly found that the DB A does not extend coverage for work on projects that must
meet federal specifications, guidelines and statutes, but rather requires that the United States or an
agency thereof be a party to the contract.
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Finaly the Board rgected coverage directly under the LHWCA. The rock where the tunnel

was being drilled rose above the surfaceof thewater at the point where the claimant wasinjured. T he
bedrock was a all times dry ground, and there is no assertion that the tunnd itsdf was used in
interdate commerceas awaterway. Thus, the Board found that theinjury did not occur onnavigable
water. Asto the clamant's contention that he wasinjured on a"merinerailway," the Board rejected
this allegation after examining the definition of "marine rallway" and noting that the clamant did not
contend that the railway used in the tunnel played any part in removing shipsfrom the water for

repair.

Topic 60.2.7 Extension Acts-Defense Base Act, Course and Scope of Employment, '"Zone of
Special Danger"

Edmonds v. Al Salam Aircraft Co., Ltd., (BRB No. 01-0602) (April 5, 2002) (Unpublished).
In this Defense Base Ad case the issue was the extent of the "zone of gecial danger”

concept. Claimart was hit by a car while attenpting to cross a highway in order to go to the
supermarket Saud Arabia TheALJfound that claimant, although not injured while performing the
duties of his employment, was nevertheless in the "zone of specid danger” created by his overseas
job. The employer here appealed, arguing first, that driving in Saudi Arabiaisno more dangerousthan
driving inthe United States. Second, the employer urged the Boardto reconsider the " zone of special
danger"” doctrine "in light of the 21t Century, since applicability of this doctrine, as exemplified by
past case precedert, ispremsed on an antiquated view of the world outside of the United States.”

After noting Supreme court jurisprudence onthe" zone of special danger" doctring the Board

declined to addressthe employer'sinvitaionto reconsder thedoctrine"inlight of the21st Century,
sincethe Board's useand application of the zone of gecial danger' doctrine gemsdirectly from the
binding precedent of the Supreme Court'sdecisions...." Next the Board noted that the instant case
was no one in which the claimant was "so thoroughly disconmnected” fromwork for the employe that
it isunreasonablefor his injuriesto be covered, asthe AL Jfound that claimant'sinurieswererelated
to hisliving and working conditions in Saudi Arabia. TheBoard noted that the ALJ had determined
that the employer did not provided the claimant with on-base housing, convenient transportation to
and from the base, or fresh food a the commissary on the housing compound, and it was reasonable
for him to buy food off-base. The ALJhad also found that the clamant was always on cdl and his
hours of work were not consgtent; thusit was reasonable for him to drive his own car. Lastly, the
ALJdetermined, based in part on the claimant's credible testimony and apamphlet distributed by the
employer's predecessor that driving in Saudi Arabiapresented hazards not found in the United States.

Topic 60.2.7 Defense Base Act--Course and Scope of Employment, '"Zon e of Sp ecial D anger"
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llaszczat v. Kalama Services, _ BRBS__ (BRB No. 01-0774) (dune 19, 2002).
Whether the "zone of specia danger” applied to this Defense Base Act case was the main

issue here. The claimant was injured during the time he worked as the manager of the "Self-Help
Store" onthe Johnston Atall, atwo milelongidandlocatedin the South Pacific. The clamantinitidly
sustained awork-related injury to hisleft leg. Subsequently hesustained aninjury to hisleft hipwhile
engaging in post-work recregtional activity. The "recreaional” injury is the focus of thislitigation.
After work, the claimant went for drirksto the " Tiki Bar," where he remained until closing and then
went on to the AMVETS where he bought drinks for a group of soldiers He entered into a $100
wager with amilitary police officer wherein the claimant bet the officer that the officer could not, in
akaratedemonstration, "put[his| legover [theclaimant's| head without touching [claimant].” At this
point there are two versions asto how the claimant actually injured his hip, but he was taken to the
clinic where he stayed for two days, after which hewastransferred to Hawaii for hip surgery. While
recovering, the claimant recei ved notice from the base military commander tha he was expelledfrom
the atoll and was precluded from ever returning. The employer thereafter discharged the daimant
based on the fact that the debarment order prohibited his return to Johnston Atoll.

The ALJ found that the claimant did fall within the "zone of gpecial danger” and that his
conduct, although perhaps unauthorized and/or prohibited, was not so egregious as to sever the
relationship between his employment and the injury under the doctrine. The employer on appeal
challenges this finding and further argues that the ALJ ignored the lega "reasonable recreation”
standard, wherein only those incidents in which the claimant's conduct was reasonable are accepted
as falling withinthe "zone of special danger" doctrire.

The Board found that the ALJ properly applied the "zone of special danger” doctrine here.

The Board noted that the ALJ had found that the claimant and the other employeeson the atoll had
limited choices and opportunities for reareation, and that thisis, presumably, the reason why the
military authori zed the operation of "socid clubs' onthe aoll. The ALJhad further found that with
the existence of clubs serving acohol to employees, in combination with the employees’ lengthy
periods of isolation inthe middl e of the Pacific Ocean, it was dearly foreseeal e by boththe military
authority and the employer that "risky horseplay” or scuffles such as tha which occurred, would
occur from timeto time. Assuch, he determined that the clamant's conduct was not "so far from his
employment™ and was not " so thoroughly disconnected from the service of hisemployer that it would
be entirely unreasonable to say that the injuries suffered by himarose out of and in the course of his
employment.”

The ALJ aso found, assuming arguendo, that while the claimant was engaged in
"unauthorized" or prohibited behavior (i .e., assuming that theemploye'scharacteri zation isaccurae
and the incident involved wagering and fighting), this fact done does not necessarily establish that
the clamant's behavior was unforeseeadle. Specifically, the ALJ found that the incident was
"foreseeable, if not foreseen™ by theemployer and t husthe merefact that fighting was prohibited does
not necessarily preclude the daimant's recovery evenif fighting constituted groundsfor expulsion
fromthe atoll.

The Board found that the issue asto whether the claimant should be barred of benefits because he
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wasdischarge and could not return to pot-inurywork dueto his ownmisfeasance became moot since
the claimant was never offered any position by the employer post-injury, nor did the employer
establishthat suitable alternat e employment would have been available to the claimant at pre-injury
wages, hut for, his discharge

Topic 60.3.1 Extension Acts--Outer Continental Shelf Lands Act Applicability
Morrissey v. Kiewit-Atkinson-Kenny, 36 BRBS 5 (2002).

Inthisjurisdiction case, the claimant argued that he had juri di ctionunder the LHWCA either

by way of the Outer Continental Shelf Lands Act (OCSLA), the Defense Base Act (DBA), or the
LHWCA itself. TheBoard upheld the ALJs denial of jurigdiction in thismetter. The claimant worked
on a mgor condruction project known as the Harbor Clean-up Project undertaken by the
Massachusetts Water Resources Authority to build a new sewage treatment plant and a discharge,
or outfall, tunnel to serve the Boson metropadlitan area. Theoutfall tunnel i slocated 400 feet beneath
the ocean floor and is to extend over nine miles from Deer Idand into the Atlantic Ocean. The
claimant workedas amember of a"bull gang," and hisdutiesincluded maintenanceof the rail system,
wat er systems and the tunnel boring machine. He al so was required to shovel muck, a substance he
described as a cement-like mixture of wet dirt and debris, and assisted with the changing of headsor
blades on the tunnel boring machine. When injured, the claimant was working in the outfall tunnel
approximately five miles from Deer Island.

The ALJfound that the claimant's work site was locaed in bedrock hundreds of fea below

any navigablewat er and thus could not be viewed as being "upon the navigable wat ers of the United
States." Additiondly the ALJfound that the claimant was not engaged in maritime employment as
his work had no connection to loading and unoadng ships transportation of cargo, repairing or
building maritime equipment or the repair, alteration or maintenance of harbor facilities. Further, the
ALJfound that the tunnel where the injury occurred wasnot an enumerated situs and was not used
for any maritime activities. The ALJaso rglected clamsfor coverage under the OCSLA and DBA.

The Board first rejected coverage under the OCSL A noting that claimant's contentions on

appeal pertain to the geographic location of the injury site (more than 3 miles offshore under the
seabed), and erroneously disregard the satutory requirement that the claimant's injury must result
from explorative and extractive operations involving natural resources

Next, the Board rejected coverage under the DBA. The clamant had contended that the

oversight provided by the United States District Court to the project is suffiadent to bring the clam
under thejurisdictionof the DBA. However, the DBA provides benefitsunder the LHWCA for those
workersinjured while engaged in employment under contracts with the United States, or an agency
thereof, for public work to be performed outside of the continertal United States. The Board stated
that the ALJproperly found that the DBA does not extend coveragefor work on projects that must
meet federd specifications, guiddines and statutes, but rather requires that the United States or an
agency thereof be a party to the contract.
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Finaly the Board rgected coverage directly under the LHWCA. The rock where the tunnel

was being drilled rose above the surfaceof thewater at the point where the claimant wasinjured. T he
bedrock was a all times dry ground, and there is no assertion that the tunnd itsdf was used in
interdate commerceas awaterway. Thus, the Board found that theinjury did not occur onnavigable
water. Asto the clamant's contention that he wasinjured on a"merinerailway," the Board rejected
this allegation after examining the definition of "marine rallway" and noting that the clamant did not
contend that the railway used in the tunnel played any part in removing shipsfrom the water for

repair.

Topic 60.3.1 Outer Continental Shelf Lands Act—Applicability of the LHWCA

Demette v. Falcon Drilling Co., Inc., 280 F.3d 492 (5th Cir. Jan 16, 2002)[En Banc Petition
Pending].

[ED. NOTE: This opinion was substituted for a previous one styled the same and reported at 253
F.3d 840 (5th Cir. 2001).]

In determining that an OCSLA case was cover ed by the LHWCA and that the LHWCA did

not invalidate an indennity agreement, the Fifth Circuit, for the first time, specified the "exact
contours of the situstest” established by Section 1333 of the OCSLA.

The Fifth Circuit formulated a specific rule:

The OCSLA applies to al of the following locationrs:

(1) the subsoil and seabed of the OCS;

(2) any artificid idand, instdlation, or other device if

(@) it is permanently or temporarily attached to the seabed of the OCS, and

(b) it has been erected on the seabed of the OCS, and

(c) its presence on the OCS isto explore for, develop, or produce resources fromthe OCS;
(3) any artificid idand, instdlation, or other device if

(@) it is permanently or temporarily attached to the seabed of the OCS, and

(b) it isnot a ship or vessel, and

(c) its presence on the OCS is to transport resourcesfromthe OCS.

Topic 60.3.1 OCSLA-Applicability of the LHWCA
Diamond Offshore Co. v. A & B Builders, Inc., 302 F.3d 531 (5th Cir. 2002)
This 905(b) summary judgment case concerning whether there has been a breach of an

indenrmity provision in a contract, has an extensive discussion of "stus' and "status" under the
OCSLA. The matter was remanded for supplementation of the record in order for there to be a
determinationasto if there was a genuineissue of material fact asto whether therepair contractor's
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employee's injury on an offshoredrillingrig qualified asan OCSLA stussothat the contractor could
vdidly contract to indemnify the operator of the rig with respect to the injury. Thecourt noted that
because an employee of acontractor repairing an offshore drilling rig was injured on navigal e water
(quaifying for benefits under the LHWCA) did not preclude the posshility of also qudifying for
berefits under the OCSLA. If the worker qualified for benefits directly under the OSCLA, the
contractor could validly contract to indemnify the rig operator as to the worker's injury.

Topic 60.3.2 OCSLA-Coverage

Diamond Offshore Co. v. A & B Builders, Inc., 302 F.3d 531 (5th Cir. 2002).
This 905(b) summary judgment case concerning whether there has been a breach of an

indemnity provision in a contract, has an extensive discussion of "stus' and "status' under the
OCSLA. The matter was remanded for supplementation of the record in order for there to be a
determinationastoif therewas agenuine issue of materid fact asto whether the repair contractor's
employee's injury on an offshore drilling rig qualified asan OCSL A situsso that thecontractor could
vaidly contract to indemnify the operator of the rig with respect to the injury. The court noted that
because an employeeof a contractor repairing an offshore drilling rig was injured on navigald e water
(quaifying for benefits under the LHWCA) did not preclude the posshility of dso qudifying for
berefits under the OCSLA. If the worker qudified for benefits directly under the OSCLA, the
contractor could validly contract to indemnify the rig operator as to the worker's injury.

Topic 60.4.1 Nonappropriated Fund Instrumentalities Act—Applicability of the LHWCA
Hargrovev. Coast Guard Exchange System, __ BRBS__ (BRB No. 02-0757) (March 28, 2003).

Herethe Board held that active duty military personnel are excluded fromcover ageunder the
Nonappropriated Fund Instrumentalities Act (NFIA). The clamant, while on active duty in the
United States Coast Guard, sustained alow back injury during the course of his part time, off-duty,
employment as a sles derk at the Coast Guard Exchange Mini Mart.

The clamant had argued that nowhere in the statute are activemilitary personnel inther off-
duty hours excluded from the definition of “employee” under the NFIA. Further, the claimant also
argued that the dropping of theword“civilian” from5U.S.C. 88171(a) isindicative of Congressional
intent toinclude military personnel who work for nonappropriated fund instrumentalities inther off-
duty hours. However, the Board found that the deletion of the word “ civilian” was not intended to
include military personnd within the coverage of NFIA. Rather, the annotation to Section 8171
states that the word “civilian” was dropped from Section 8171(a) as it was determined to be
unnecessary, since “the defintion of ‘employee’ in Section 2105 includes only civilians.” See
Annotation to 5 U.S.C.A. 88171 (West 1986); seealso 5 U.S.C. §2105(a). The Board also noted
that “ theimplementing regulations of the various branches of the military, aswell asthelone-standing
position of DOL, explicitly speak to this issue and cannot be ignored.”
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TOPIC 65

TOPIC 70

Topic 70.2 Responsible Employer—-Occupational Disease and the Cardillo Rule
New Orleans Stevedores v. Ibos, 317 F.3d 480 (5th Cir. 2003).

In this matter, where the worker had mesothelioma, the Fifth Circuit followed the Second

Circuit's rule annunciated in Travelers Ins. Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955) that li abil ity
under Section 2(2) of the LHWCA restswith the last maritime employer regardless of the absence
of actual causa contribution by the find exposure. Employer in the instant case had argued that it
could not beliable because of theworker's mesot heliomaand that disease's |atency period. However,
infollowing Cardillo, the Fifth Circuit found that alink between exposure while working for the last
employer and the development of thedisabling condtion was not necessary.

The Fifth Circuit has previoudy held that, after it is determined that an employee has made

aprimafacie case of entitlement to benefits under the LHWCA, the burden shiftsto theemployer to
prove either (1) that exposuretoinjuriousstimuli did not cause the empl oyee's occupational disease,
or (2) that the employee wasperforming work covered under the LHW CA for asubsequent employer
when he was exposed to injurious gimuli. Avondale Indus., Inc. v. Director, OWCP [Cuevas], 977
F.2d 186, 190 (5th Cir. 1992).

The Fifth Circuit also ruled that the employer wasnot ertitled to acredit for the claimant's

settlement receipts from prior maritime employers. Judge Edith Jones issued a vigorous d ssent on
thisisue.

TOPIC 75

TOPIC 80

TOPIC 85

Topic 85.1 Res Judicata, Collateral Estoppel, Full Faith and Credit, Election of Remedies
Porter v. Newport News Shipbuilding & Dry Dock Co., ___ BRBS___ (BRB Nos. 02-0287 and 02-
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0287A)(COct. 18, 2002).
In contrast to the facts in Jonesv. Newport News Shipbuilding & Dry Dock Company,

BRBS ___ (BRB No. 02-0227)(Od. 18, 2002), supra, the Board here notes that "[E]ven wherea
document on its face states a claim for modification, the circumstances surrounding its filing may
establish the absence of an actual intent to pursue modification at that time."

Here, unlike in Jones, the Board found that the context of the filing established that the

claimant lacked the intent to pursue an actuad claim for nominal benefits at the time she filed the
petition for modification. The Board noted tha the cdlamant's August 12, 1999 letter wasfiled only
18 days after the last payment of benefits and that while" it isconcevable claimant's condition could
have changed inthat short period of time, providing a basis for her assertion that she anticipated
future economic harm, there is no evidence of record to support such a condusion.” It went on to
note that the 1999 letter was filed well in advance of the December 2000 evidence of any
deterioraion of her condtion and, thus, constituted an articipatory filing.

The Board found further evidence of an articipatory filing in the daimant's actions. After

receiving the 1999 letter, OWCP sought claificaionof itspurpose, asking the claimant whet her the
letter was to be considered"arequed for an informd corference and/or Section22 Modification so
that we can [determing] what additiona action needs to be taken by the office.” The clamant
responded stating that she did not want OWCP to schedule an informal conference, and , in so
responding, she deliberately halted the administrative process.

The Board found that because the claimant intentionally acted in a manner contrary to the

pursuit of her claim, her actions were merely an effort at keeping the option of seeking modificaion
open until she had a loss to clam. "[S]he did not have the requisite intent to pursue a daim for
nominal benefits, but rather was attempting to file a document which would hold her clam open
indefinitely.” The total drcumstances surrounding the filing of the 1999 letter establish that the
applicaiondid not manifest an actual intent to seek compensation for the loss alleged. Because the
1999 motion wasthus an antidpatory filing, it was not a valid motion for modification.

While the Board found moot the claimant's argument that the ALJ erred in applying the

doctrine of equitable estoppd, it nevertheless addressed it "for the sake of judicid efficiency.” The
Board found that, "Although, it was reasonable for employer to have relied on the statement that
clamant did not wish to proceed to informal conference at that time, there was no detrimental
reliance by employer. While employer may have thought t heissuew asabandoned or resolvedin some
manner it suffered no inury because of the letter: it took no action in relianceontheletter andit did
not pay any benefits or place itself in aposition of ham.

Topic 85.1 Res Judicata, Collateral Estoppel, Full Faith and Credit, Election of
Remedies—Generally Concepts

Holmes v. Shell Offshore, Inc., ___ BRBS___ (BRB N0.02-0499) (March 31, 2003).
The Board hddthat aclaimant was not in privity with her ssepmother and was not bound by
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the prior finding that her father’s death was not compensable. Althoughthe two daimsaroseout of
the same deat h, raising the same question of compensability, and the sameattorney prosecuted both
claims, unde the law of the circuit, the claimant was not adequately or virtudly represented in the
prior claim and was free to bring her own claim.

Here, a widow's claim for benefits after the apparent suicide of her husband was summarily
dismissedwhen the AL Jfound that the decedent didnot suffer any work-related injury or illness prior
to taking hisown life. The ALJ had found that the widow had failed to invoke the Section 20(a)
presumption and that the decedent had willfully intended to take his ownlife, and therefore Section
3(c) barred the cdlam for compensation. The widow had failed to respond to the employer’ s motion
for summary decision and to the ALJ smotionto show cause. Thus, the ALJdeemed suchfailure
as a waver of rights and denied the widow’s motion for reconsideration. One year later the
decedent’s daughter by his first marriage filed a clam for death benefits and the employer filed a
motion to dismiss based on the principle of collateral estoppel. Finding the now adult child to stand
in privity with her stepmother, the same ALJdismissed the claim.

On apped, the Board noted that, in order to determinewhether collaeral estoppel and res judicata
applied, the Board had to deter mine whether the clamant stood in privity with her stepmother, the
decedent worker’swidow. The Board found that according to the Fifth Circuit and Louisiana law
(case arises within Louisiana), “privity,” exists only in three narrowly-defined circumstances. The
Board found that of the three conceptsof privity, only “virtua representation” would be applicable
intheinstant case. The Board noted the, according to the jurisprudence, to be “closely aligned,” so
asto be one’ svirtual representative, it isnot enough to merely show that the party and the nonparty
have common or parald interestsin the factual and legal issues presented in the respective actions.
It further noted that both the state courts and the Fifth Circuit have narrowly interpreted virtual
representation, and that even close familial relationships, without something more, areinsufficient to
invoke virtua representation.

The Board stated that theconcept of privity attemptsto definehow oneparty sands, legdly,
with respect to another. Asthe concept of virtua representation in the Fifth Circuit requires either
express or implied consent to legal representation, and as there was no evidence of either in the
instant case, the Board found that virtua representation could not apply, andthus, the daimant could
not be hdd to be in privity with her stepmother.

Topic 85.2 Effect of Prior State Proceeding on a Subsequent Federal Claim

Hennessey v. Bath Iron Works Corp., (Unpublished) (BRB No. 01-0872) (Aug. 7, 2002).
Herethe worker filed claimsunder both the LHWCA and the Maine Workers Compensation
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Act. The Boardaffirmed theA L Js determinationthat the doctrine of collateral estoppel does not bar
his reaching the merits of the case sincethe gate board's decision regarding the extent of disahility
wasnot find a the timethe ALJ issued his decision. (The st ateboard decision had been appealed and
thus wasnot a final decision.)

Topic 85.5 "Law of the Case" Doctrine

Ravalli v. Pasha Maritime Services, ___ BRBS __ (2002) (BRB No. 01-0572) (September 12,
2002).

This is a denial of a Motion for Reconsideration. Previoudy the Board adopted the

condruction of Section 22 given by the Second Circuit inSpitalieri v. Universal Maritime Services,
226 F.3d 167 (2d Cir. 2000), cert. denied, 532 U.S. 1007 (2001) (Termination of benefits is a
"decrease” of benefits, held, effedive dateof termination could be dateof changein condition.). The
Board found Motion for Reconsider ation of severa issues not properly beforeit as these isues had
not been addressed at most recent appeal and there was settled "law of the case.”

TOPIC 90
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